UNITED STATES DISTRICT COURT
FOR THE
DISTRICT OF VERMONT

MARCELLA LANDELL, et al., Plaintiffs,
NEIL RANDALL, et al., Plaintiffs,
and VERMONT REPUBLICAN STATE COMMITTEE,
Plaintiff
V. : Docket No. 2:99-cv-146
WILLIAM H. SORRELL, et al., Defendants,
and VERMONT PUBLIC INTEREST RESEARCH
GROUP, et al., Defendant-Intervenors

ORDER AND OPINION

This is a constitutional challenge to the 1997 Ver nont
Canpai gn Finance Reform Act (“Act 64"), codified at Vt. Stat.
Ann. tit. 17, Chapter 59 88 2801-2883. Plaintiffs seek
declaratory and injunctive relief under Section 1 of the Cvil
Ri ghts Act of 1871, 42 U.S.C. 8§ 1983, and the First and
Fourteenth Amendnents of the United States Constitution.
U S CA Const. Arends. 1 and 14. Plaintiffs argue that certain
provi sions of Act 64 violate their First Anendnent free speech
and association rights and do not serve conpelling state
interests. The chal |l enged provisions of Act 64 are as foll ows:

Section 2801(2) defines “contribution” as “a paynent,

di stribution, advance, deposit, loan, or gift of noney or



anyt hing of value, paid or promsed to be paid to a person for
the purpose of influencing an election.” Vt. Stat. Ann. tit. 17,
2801(1).

Section 2801(5) defines “political party” as “a
political party organi zed under chapter 45! of this title or any
committee established, financed, maintained or controlled by the
party, including any subsidiary, branch or local unit thereof
and including national or regional affiliates of the party.” Vi.
Stat. Ann. tit. 17, 8 2801(5). The Secretary of State’'s Ofice
has interpreted Section 2801(5), in conjunction with chapter 45,
to nean that town, county, and state conmmttees are a single
entity for the purposes of Act 64's canpaign contribution
limts.?

Sections 2805(a) and (b) limt contributions to
candi dates for Vernont office in a twd-year election cycle to
$200 for state representative, $300 for state senator, and $400
for governor, |ieutenant governor, secretary of state, state
treasurer, state auditor, and state attorney general.
Contributions froma single source, political party, or

political committee to political commttees or political parties

Chapter 45 (Political Parties), Vt. Stat. Ann. tit. 17, 88
2301 through 2320, sets forth the rules for creating and
operating town, county, and state political parties.

2Letter of David G ayck, Deputy Secretary of State, May 18,
1999.



are limted to $2000. Vt. Stat. Ann. tit. 17, 88 2805(a) and
(b).

Section 2805(c) limts out-of-state contributions to
25% of a candidates’ total contributions. Vt. Stat. Ann. tit.

17, § 2805(c).

Section 2805(f) states that the individual
contribution limts do not apply to the candidate herself or to
her immedi ate famly. Immediate famly is defined as
"individuals related to the candidate in the first, second or
third degree of consanguinity.” Vt. Stat. Ann. tit. 17, 2805(f).

Section 2805a(a) limts candi date expenditures in any
gi ven two-year election cycle to $300,000 for governor; $100, 000
for |lieutenant governor; $45,6000 for secretary of state,
attorney general, treasurer, and auditor; $4,000 for state
senator plus $2,500 for each additional seat in the rel evant
jurisdiction; and $2,000 for state representative in a single-
menber district and $3,000 for state representative in two-
menber districts. Vt. Stat. Ann. tit. 17, § 2805a(a).

Sections 2809(a) and (b) provide that rel ated canpai gn
expendi tures nmade on a candidate’s behalf shall be considered a
contribution to the candidate and, if the related expenditure is
over $50, it will also count as an expenditure by that
candidate. Vt. Stat. Ann. tit. 17, 88 2809(a) and (b).

Section 2809(c) states that an expenditure made by a



third-party individual is considered a “related expenditure”
made on behal f of a candidate or group of candidates if it is
“intended to pronote the election of a specific candi date or
group of candi dates, or the defeat of an opposing candi date or
group of candidates,” and is “intentionally facilitated by,
solicited by or approved by the candidate or the candidate’s
political commttee.” Vt. Stat. Ann. tit. 17, 8§ 2809(c).

Section 2809(d) states that an expenditure made by a
political party or by a political conmttee that primarily
benefits six or fewer candi dates who are associated with the
party or commttee triggers a presunption that it is a related
expenditure. Vt. Stat. Ann. tit. 17, 8 2809(d). The
Adm ni strative Rule pronulgated by the Secretary of State
pursuant to the authority granted in Section 2809(f) states that
the presunption is rebuttable by appropriate evidence show ng
that the expenditure was not intentionally facilitated,
solicited, or approved by the candi date. Vernont Secretary of
State, Adm nistrative Rule 2000-1(3)(d).

This case results fromthe consolidation of three
separate civil actions: On May 18, 1999, Plaintiffs Marcella
Landel |, Donald Brunelle, and the Vernont Right to Life
Committee, Inc., Political Conmittee sued Vernont Attorney
General WIlliamH Sorrell and Vernont’s 14 States Attorneys.

Plaintiffs alleged that Act 64 violated their First Amendnent



freedons of speech and associ ation (99-CV-146, Paper 1)
(hereinafter “Landell”). On August 13, 1999, Plaintiffs Nei
Randal | , George Kuusel a, Steve Howard, Jeffrey Nelson, John

Pat ch, and the Vernont Libertarian Party brought essentially the
sanme suit (99-CVv-234, Paper 1) (“hereinafter Randall”). On

Cct ober 25, 1999 this case was consolidated with Landell (99-Cv-
234, Paper 13). On February 15, 2000, Plaintiff Vernont
Republican State Comm ttee sued on sinilar grounds, but also

rai sed a challenge to Act 64's application to political parties
and conmttees (00-CV-57, Paper 1)(hereinafter “VRSC'). On March
21, 2000 the case was consolidated with Landell (Paper 28).

The Vernont Public Interest Research G oup, The League
of Wonen Voters of Vernont, Rural Vernont, Vernont O der Wnen's
League, Vernont Alliance of Conservation Voters, Mke Fiorello,
Marion Gray, Phil Hoff, Frank Huard, Karen Kitzmller, Marion
M| ne, Daryl Pillsbury, Elizabeth Ready, Nancy Rice, Cheryl
Ri vers, Maria Thonpson (collectively “Defendant-Intervenors”)
successfully noved to intervene in all three of the above cases.
Court Orders granting notions: Landell, Septenber 27, 1999
(Paper 27); Randall, October 25, 1999 (Paper 13); VRSC, March
21, 2000 (Paper 28).

For reasons set forth below, this Court finds Act 64
constitutional in part and unconstitutional in part.

Specifically, the Court rules as follows:



1) Act 64's contribution limts, Vt. Stat. Ann. tit.
17, 88 2805(a)-(b), as they pertain to contributions from
i ndi vidual s, survive the test inposed upon such limts by the

Supreme Court in Buckley v. Valeo, 424 U S. 1 (1976) (per

curianm), and are therefore constitutional.

2) Act 64's expenditure limts, Vt. Stat. Ann. tit.

17, 82805a(a), although supported by numerous inportant
government interests such as mnimzing the reality and

appear ance of corruption, stemm ng the mani pul ative practice of
bundl i ng, increasing candi date-voter contact, and inspiring
participation in the el ectoral process, nevertheless are an
unprecedented and i nperm ssi bl e extension of Buckley. The limts
are unconstitutional.

3) Act 64's 25% |limt on out-of-state funds, Vt. Stat.
Ann. tit. 17, 82805(c), violates candidates’ and contributors’
First Anmendnent rights of free speech and association, and is
t heref ore unconstitutional.

4) Act 64's $2000 Iimt on contributions to political
parties, Vt. Stat. Ann. tit. 17, 88 2805(a)-(b), is
constitutional. However, the limt on contributions from
political parties to candidates, codified at sanme, while not per
se unconstitutional, is unconstitutionally |ow Additionally,
Act 64's definition of state and |local parties as one entity

pursuant to Vt. Stat. Ann. tit. 17, 88 2801(5), and 2301 through



2320, and the May 18, 1999 letter fromthe Deputy Secretary of
State, is constitutional

5) Act 64's $2,000 limt on contributions to political
commttees, and its various limts on contributions by political
commttees to candidates, Vt. Stat. Ann. tit. 17, 88 2805(a)-
(b), is constitutional.

6) Act 64's regulation of related expenditures, Vt.
Stat. Ann. tit. 17, 82809(a)-(c), is constitutional as it
relates to candi date contributions, but unconstitutional as it
rel ates to candi date expenditures. Additionally, Section
2809(d) ' s establishnment of a rebuttable presunption that an
expenditure by a political party or political commttee is
related if it benefits six or fewer candidates, as clarified by

the Secretary of State, is constitutional.

I. FACTUAL BACKGROUND

It should be noted at the outset of this section that
the constitutionality of some provisions of Act 64 depends
heavily on facts, while the constitutionality of others does
not. The constitutionality of those sections that do hi nge on
facts depends in |arge part on whether the | egislature was
correct in perceiving that there was public concern about

corruption in canpaign financing, and whether the legislature's



responses - i.e., the provisions of the Act - were properly
tailored to address that perceived concern. As to the forner
criterion, the quality and quantity of evidence consi dered by
the legislature, as well as the atnosphere of public concern

| eading to the Act’s creation, are of central inportance to this
Court’s rulings. Therefore, a substantial anmount of background
concerning the history of canpaign finance regulation in
Vernmont, and the debate at the tinme of the passage of Act 64, is

included in the facts secti on bel ow.

A. The History of Campaign Finance

Regulation in Vermont.

Efforts to regul ate canpaign finance in Vernont are
certainly not new, nor is public concern about the issue. Over
the | ast nine decades the Vernont Legi sl ature has responded
nunerous tines to public concern about the inappropriate
i nfluence of noney in politics by passing laws limting
contributions and expenditures, as well as conpelling disclosure
of canpaign finances. Pre-Buckley |aws to that effect were

passed in 1916,°% 1961,“ and 1971.°

SAfter two statewi de referenda votes, the Vernont
Legi sl ature adopted direct primary el ections. The | aw al so
i ncluded a corrupt practices act that mandated public disclosure
after the primary of candi date expenditures, including
expenditures on the candidate’s behal f. 1915 Vt. Laws 4, § 22;
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In 1976 the Supreme Court decided its |andmark

political speech case Buckley v. Valeo, 424 U S. 1 (1976) (per

curian). The Court upheld limts on |arge contributions as
necessary to further the conpelling state purpose of preventing
actual or perceived quid pro quo corruption in electoral
politics, but struck down the spending limts as inpermssible
direct restraints on protected speech. As a result of Buckl ey,
Vernmont repealed its spending |imts but maintained its
contribution limts. 1975 Vt. Laws (Adj. Sess.) 188.

By the tine the legislature prepared to revise the | aw
in 1997 the imts on contributions to candi dates varied
according to the type of contributor. Individuals, corporations,
and | abor unions were limted to contributing $1,000 to a
candidate in any election. Political conmttees were limted to

contributing $3,000 to a candidate in any election. Political

1916 Vt. Laws (Sp. Sess.) 4, 81

“Ver mont adopted linmts on canpaign spending in prinmaries.
1961 Vt. Laws 178. Primary el ections were of the utnost
i nportance in the Republican-controlled state. The law |limted
spending to $7,500 for every candidate for state office. It
prohi bited outside contributions toward the cost of nedia
advertising without the candidate’ s consent, and provi ded that
any such contributions would count toward the candidate’s
spending limt.

°Spending limts were increased and applied to the general
election as well. 1971 Vt. Laws 259. These limts were
suppl enented with contribution limts of $1000 “from a single
source, except a contribution froma political party.”
Contributions frompolitical parties remained unlimted, but
there was a $1000 Iimt on contributions to parties.

9



commttees were defined as groups “not including a political
party” that received contributions or nmade expenditures “for the
pur pose of supporting or opposing one or nore candi dates or
affecting the outcone of an election.” Former Vt. Stat. Ann
tit. 17, 82801(4). These sane limts applied to contributions to
political commttees. Political parties were not subject to any
[imts on making or receiving contributions.

From 1993 to 1998 there existed a rule by which
candi dates could voluntarily sign an affidavit to limt spending
to the anbunts that were in place pre-Buckley. Forner Vt. Stat.
Ann. tit. 17, 88 2841-2842. Wth each election cycle, however,
adherence to the limts plumeted, from85%to 90% adherence the
first year, to under 20%the second year, then quickly to I ess
t han 10% adherence. In 1998, no candi dates for statew de office

signed the affidavit.

B. Publicity Leading Up To

the Passage of Act 64.

Throughout the 1990's there was a well recognized
nmounti ng concern about the corrupting effect of noney in
politics. Public officials recognized the problem and were
calling for change. In 1991, Vernont’'s Secretary of State,

Republ i can Janes Dougl as spoke out in favor of stronger canpaign
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finance regul ation, noting that the need to raise | arge anmounts

of noney for canpai gns had hei ght ened public suspicion of quid

pro quo deal s being struck between big noney contributors and
candi dates. In 1997 Governor Howard Dean said in an address to
the Vernont Ceneral Assenbly, “noney does buy access, and we're
ki ddi ng oursel ves and Vernonters if we deny it.” Dean’s comment,
admrably candi d, accelerated public discussion of the matter
around the state.

Dozens of newspaper articles reflected the high | evel
of citizen concern over the extent of noney’s influence over
politics. While nuch of the coverage is anecdotal and thus is
not persuasive evidence of actual corruption, it does
neverthel ess denonstrate the attention these issues received in
Vernont and conveys the type of pressure that |egislators mnust
have felt to react. Such nedia coverage is therefore pertinent
to understandi ng the decisions of the General Assenbly. Papers
reported on:

. State politicians’ concern with the influence of noney on
Vernont politics: Senator Jeb Spaul ding reportedly stated,
“[t]he evidence is all around us that noney is a negative
i nfluence on the inpartial ordering of priorities and

passage or failure of bills around here.”® Senate President

8Chri stopher Graff, Mpney Changes Opinions, Burlington Free
Press, April 27, 1997, at 6E

11



Pro Tem Peter Shumin allegedly opined, “[t]here’s no
guestion (noney) buys access to the system . . . In ny
view, it adversely influences a citizen |legislature and
el ections for that matter.”’

. The apparent coerciveness of specific contributions: Wen
sl ate conpanies contributed to | egislators on a study panel
consi dering environnental regulation of the slate industry,
one columist conmented, “it’s hard to top this for
bl i ndness to appearances and propriety.”?® Regarding
donations from tobacco conpani es, one comentator noted
that “it’s disturbing that Republican | awmakers, arnmed with
$25, 450 in donations fromtobacco giant Philip Mrris,
weakened an anti-snmoking bill in the final hours of the
1997 session.”? Reports al so described all egations that
Governor Dean vetoed a pharnmacy bill after collecting
$6, 000 i n canpai gn contributions fromdrug conpani es.
State Treasurer Paul W Ruse was “criticized for financing

his canmpaign with contributions fromWll Street firnms with

'Ross Sneyd, Politicians Line Up Behind Canpai gn Fi nance
Ref orm Rutland Heral d, Tuesday, April 8, 1997, at

8John S. Rosenberg, Dishonor Roll, Vernont Magazi ne, Jan,
Feb. 1995, at 21.

°Editorial, Denocratic process relies on reform Burlington
Free Press, Cctober 6, 1997, at 6A

Bryan Pfeiffer, Dean Angry About Pharnmacy Veto Criticism
News Story, Rutland Herald, June 16, 1994, at 11

12



whi ch the state does business.”! Another article stated
that “Ruse even appeared in a nagazi ne advertisenent for an
investment firm?”?*?

. The influence of out-of-state donations: “Qutside noney is
one of Howard Dean’s specialties. O the $312,290 the
governor raised for his 1996 el ection, 65 percent canme from
out -of -state contributors: |abor unions, Washi ngton | awer-
| obbyi sts, the health care industry, to nane a few of the
special interests.”®® For the 1994 el ection “Dean, for
exanpl e, received nore noney from nmaj or pharnmaceutica
manuf acturers during the reporting period ($11,000) than he
did from peopl e and conpani es | ocated in Burlington
($10,460)."* One editorial said, "it's no nystery why
out -of -state contri butors punped hundreds of thousands of
dollars into Vernont canpaigns. . . . They're trying to buy

i nfluence. But the cost is public trust."?®

HChris Graf, Treasurer Wn't Run: Surprise Intended to
Thwart Auditor, Burlington Free Press, July 20, 1994, at 1B

2Editorial, Wth Ruse Stepping Qut, Anestoy Must Step In,
Burlington Free Press, July 20, 1994, at 6A

BBryan Pfeiffer, Some Big Donors To Vt. Denocrats Lacked
State Ties, Rutland Herald, May 4, 1997, at 1.

Y“Bryan Pfeiffer, Governor Doesn’t Like the System But
He's Good at It, Rutland Herald, August 25, 1994, at 1.

“Editorial, No Sale, Burlington Free Press, Novenber 9,
1996, at 10A.

13



The Vernont Attorney General’s probe into the state
Denocratic Party’ s fundraising practices during the 1996
el ections: The investigation centered on “whet her sone of
the . . . canpaigns violated Vernont |aw by failing to
report big expenditures” by the state party and “whet her
t hose expenditures threw sone of the candi dates over the
limts they had voluntarily agreed to i npose on

t hensel ves. " 16

The | arge amount of special interest noney flowing to
candidates in the 1996 elections: An editorial observed

t hat PAC noney dilutes the influence of Vernont voters:
“In]o doubt the phones are ringing for these PACs and
political commttees as they buy access. But what about the
Fairfield dairy farmer . . . who can't wite the big

checks?” '’

C. Legislative Hearings on Act 64.

In drafting Act 64, the various conmttees that

consi dered the Act conducted nore than 65 hearings at which nore

than 145 witnesses testified. Miuch of the testinony heard was

16 David Gram Denocratic Senate Fund Rai sing Probed,

Burlington Free Press, Tuesday, April 29, 1997, at 1B

" Editorial, Paying for Power, Burlington Free Press,

Cct ober 17, 1996, at 12A.
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anecdot e and personal opinion. Few wi tnesses, if any, testified

agai nst the bill. Anbng the evidence considered by the

| egi sl ature were the foll ow ng:

Canpai gn finance sumaries for nunmerous races including
various Senate, House, and statew de races from 1978

t hrough 1996.

Evi dence concerning spending and contribution patterns in
Vernmont's past el ections.

Testinmony and data on the cost of canpai gning, including
cost of travel, staff, materials, mailings, phone calls, TV
and radi o ads.

Testinmony on mani pul ative financing practices such as
bundl i ng, through which special interests directed
concentrated donations to candi dates.

Testinmony concerning the pressures to raise funds: Senator
Peter Shumin testified that the tine he spent raising
funds prior to the 1996 el ections "was one of the nost

di stasteful things that |1've had to do in public
service."1!®

Data on former canpaign finance laws in Vernont and their
efficacy. In particular, the | egislature considered the

dwi ndl i ng adherence to voluntary spending limts in the

8Senate Conmmittee on Governnment QOperations Hearing on

Canpai gn Fi nance, February 4, 1997

15



90' s.

. Citizen polls concerning what constitutes an excessively
| arge and/ or suspicious donation. According to a 1995
Vernonter Poll, 69% of the respondents agreed that "A $100
[imt on private donations will hel p nmake government nore
responsive to the needs of all people.”

. Testi nmony about how particular bills were pushed or killed
in conmmttee based in part on the need of sonme powerful
| egislators to act in accordance with the wi shes of big
donors.

. Testinmony about the constitutionally valid contribution

limts set in Mine.

D. The Process by which Act 64 Became Law.

During the 1997 Legi sl ative Session, three separate
bills dealing with canpaign finance reformwere introduced in
the Assenbly. Each bill enjoyed w despread bipartisan support.

S.69, “An Act Relating to Public Financing of
Canpai gns and Limtations on Expenditures,” was co-sponsored by
20 senators including the Senate’s Republican Assistant Mnority
Leader, and the President Pro Temof the Senate. S. 137, “An Act
Rel ating to the Regul ation of |ndependent Expenditure in

Political Canpaigns,” was also introduced in the Senate by

16



Republ i cans and Denocrats together. O the 30 nmenbers of the
Senat e, 25 sponsored at | east one canpaign finance reformbill
during the 1997 session. H 28, “An Act Relating to Public

Fi nanci ng of El ection Canpaigns,” was co-sponsored by
Representatives Karen Kitzmller (D) and Marion MIne (R) in the
House. After analysis and consolidation of these three bills,

H. 28 becane the vehicle through which the canpaign reform

provi sions were enacted.

Speaking in support of the passage of H. 28,
Representative MIne noted that H 28 was supported by Governor
Howard Dean (D), Speaker of the House M chael Cbuchowski (D),
past and present Attorneys General Jeffrey Amestoy (R) (now
Chi ef Justice of the Vernont Suprenme Court) and WIIliam Sorrel
(D), and Secretary of State Janes MIne (R).

Support was strongly bipartisan for the June 12, 1997
Joint Conference Conmittee Report on H. 28; the House adopted the
Report 121 to 17, with 37 House Republicans voting for it. The
Senate adopted the Report by a vote of 20 to 9, with four

Republ i can Senators voting in favor. On June 26, 1997 Governor

Howard Dean signed H 28 into | aw as Act 64.

E. Official Legislative Findings and

Intent Supporting Act 64.

17



After concluding its research and deli beration of

canpai gn finance in Vernont, the General Assenbly published

extensive findings to support Act 64. The General Assenbly

found, in relevant part, that:

El ecti ons were becom ng too expensive, and as a result nany
Vernonters were financially unable to seek election to
public office. Furthernore, candidates for statew de office
wer e spending inordinate anounts of tine raising canpaign
funds. Finding (a)(1).

Sonme candi dates and el ected officials respond to
contributors who make | arge contributions in preference to
t hose who nmake small ones. Finding (a)(2).

Contributions |larger than the anounts specified in this act
are considered to be large contributions. Finding (a)(3).
Robust debate of issues, candidate interaction with the

el ectorate, and public invol venent and confidence in the

el ectoral process have decreased as canpai gn expenditures
have increased. Finding (a)(4).

Limting large contributions, particularly from
out-of-state political conmttees or corporations, and
[imting canpai gn expenditures will encourage direct and
smal | -group contact between candi dates and the el ectorate
and will encourage the personal involvenent of a |arge

nunber of citizens in canpaigns, both of which are crucial

18



to public confidence and the robust debate of issues.
Finding (a)(8).

Large contributions and | arge expenditures by persons or
commttees, other than the candidate and particularly from
out-of-state political conmttees or corporations, reduce
public confidence in the electoral process and increase the
appear ance that candi dates and el ected officials will not
act in the best interests of Vernont citizens. Finding
(a)(9).

Citizen interest, participation and confidence in the

el ectoral process is | essened by excessively |ong and
expensi ve canpai gns. Finding (a)(10).

Canpai gn expendi tures by persons who are not candi dates
have been increasing and public confidence is eroded when
substantial anmounts of such noney are expended,
particularly during the final days of a canpaign. Finding
(a)(13).

Act 64 was necessary in order to inplenment Article 8 of
Chapter | of the Vernont Constitution which decl ares
“[t]hat all elections ought to be free and w thout
corruption, and that all voters, having a sufficient,
evident, conmon interest with, and attachnent to the
community, have a right to elect officers, and be el ected

into office, agreeably to the regulations nade in this
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constitution.” Finding (b).

F. Evidence At Trial

A ten day bench trial took place between May 8, 2000
and June 2, 2000 to gather facts in this matter. The Court has
separated findings fromthat trial into two principal categories
bel ow. the state’s proffered justifications for enacting the
law, and the likely effect the law will have on political

canpai gns in Vernont.

1. Evidence of Compelling Governmental

Interests Supporting Act 64

Evi dence at trial overwhelm ngly denonstrated that the
Vermont public is suspicious about the effect of big-noney
i nfl uence over politics and that voter apathy is on the rise.
Furthernore, it appears they have reason to feel that way. The
record suggested that [ arge contributors often have an undue
i nfluence over the legislative agenda, and that the need to
solicit noney fromlarge donors at times turns |egislators away
fromtheir official duties. Evidence supporting these
concl usi ons came fromboth Plaintiffs and Defendants in the form

of public perception, |egislator perception, and expert opinion.
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a. Erosion of Public Confidence.

Large contributions to candi dates have undern ned
public confidence in Vernont’s political system On behalf of
Def endants, Senator Elizabeth Ready (D), as well as Progressive
gubernat ori al candi date Anthony Pollina, testified at length to
their observations of the waning interest of the public in
participating in political and el ectoral matters. They based
their opinions both on personal experience with voters and what
they perceived to be public response to nedi a coverage of
finance controversies such as the tobacco, slate quarry, and
phar maceuti cal incidents discussed above.

Plaintiffs’ witnesses |ikew se acknow edged t he
deterioration of public confidence. Gubernatorial candidate
WIlliam Meub (R) testified that unlimted contributions have
given rise to a perception of inpropriety, that voters have
becone cynical, and that in Vernont there was, in his opinion, a
general distrust of elected officials. Fornmer Representative
Steve Howard (D) testified that in order to restore public
confi dence in canpaign fundi ng, he had proposed to the
Denocratic Party that it refuse donations from corporations and
| obbyi sts. Plaintiffs John Patch and Neill Randall al so agreed
that in the opinion of Vernont voters |arge contributions raise

t he appearance of corruption.
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The record al so denonstrates that the public feels
that Vernont’s major political parties are heavily influenced,
if not controlled, by a few large donors. In the nbst recent
el ection cycle, political parties in Vernont received
substantial anmounts of noney from sources contributing over
$2,000. These contributions cane froma small nunmber of donors,
yet constituted significant portions of the parties’ revenue. In
1998, the Vernont Denocratic Party received over $520, 000,
anounting to 66% of its revenue fromjust 43 contributors. The
Ver mont Republican Party received over $300,000, nore than 46%
of its revenue, from 39 donors.

Statistical evidence supplied by experts buttressed this
testi nony about deteriorating public confidence. Pollster and
anal yst Celinda Lake found that 74% of Vernont voters feel that
ordi nary voters do not have enough influence over politics and
government in Vernont; 71% believe that corporations have too
much influence; and 70% bel i eve that weal thy individuals have

too nmuch i nfl uence.

b. Actual and perceived influence

of large contributions on |egislators.

There is reason to believe that |arge canpaign

contributions have, at tines, had an inproper influence on

22



Vernmont | egislators thensel ves. Senator Cheryl Rivers testified
that in her experience, consideration of |arge donor concerns
frequently shapes the | egislative agenda in Mntpelier and often
determ nes whether a bill will get enough support from Senate
| eadership and comm ttee nenbers to nove forward. Senator Rivers
further testified that the pressure for parties to rai se noney
makes it increasingly difficult to pursue legislative
initiatives contrary to the wi shes of interest groups that give
| arge contributions to the state party. As part of a Denocratic
| eadership team Rivers herself had been asked, contrary to her
w shes, to solicit potential donors. She was assigned to cal
conpani es such as Electronic Data Systens (“EDS’), a conpany
that is not located in her district and that she would have no
reason to contact apart fromthe need for donations to the
party. Senator Rivers insists such practices raise legitinate
concerns about undue influence over the |egislative agenda.
Expert testinony confirmed that |arge canpaign
contributions create the appearance of corruption to the public
and affect legislators’ voting behavior. Professor Thomas
Stratmann testified, based on his own enpirical studies, that
there is strong evidence that canpaign contributions affect
| egi sl ator behavior. See, e.q., Stratmann, What Do Campaign
Contributions Buy? Deciphering Causal Effects of Money and

Votes. (Defendants’ Exhibit xx-1, location of publication

23



uncl ear fromexhibit). Plaintiffs’ expert Dr. John Lott conceded
inaletter to Plaintiffs’ counsel summarizing his opinion of
Act 64 that “[t]he nore favors governnent has to give out, the
nore resources that people will spend to obtain those favors.”
Plaintiffs’ Exhibit 1, at 3.

As a result of the legislature’ s vulnerability to the
demands of | arge contributors, the Vernont public perceives,
legitimately, that candi dates frequently spend an excessive
anount of tinme fundraising and not enough tinme interacting with

voters.

c. Public Suspicion About Qut-O -State Mney.

Large contributions from out-of-state donors have raised
suspi ci ons of undue influence in the Vernont public. Plaintiff
John Patch testified that a |arge contribution from an
out-of -state corporation could raise suspicions of attenpted
influence. Simlarly, Plaintiff Neil Randall testified that if
all of his canpaign contributions were to conme fromout of state
it mght raise questions about his loyalties. Plaintiff Donald
Brunell e stated that he would not want to solicit contributions
fromoutside Vernont. "I would not personally believe that's
where | want to get my contributions from | don't want to be a

-- a state Senator for California for exanple."” He stated that
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if he received out-of-state contributions, he would feel |ike he
represented those contributors, and that he had to serve their
i nterests.

By and | arge, however, the specific out-of-state
contributions which Defendants presented during the trial as
troubling to the public, and those which were portrayed as
suspicious in the nedia, were also large contributions, and
often cane from PACs. No evidence was offered that specifically
showed how the “out-of-state” factor was what in fact led to
actual or perceived corruption. There was al so no evi dence at
trial to suggest that contributions fromout-of-state sources
were any nore or less corrupting than those fromin-state
sources. Non-Vernonters such as second honeowners and those
interested in regional matters such as the Northeast Dairy

Conmpact may have legitimte interests in Vernont politics and

policy.

2. Evidence Concerning the Effect Act 64

Will Have on Campaigns — Narrow Tailoring

a. Contribution Limts.

1. Statistics. Statistics show that Act 64's

contribution limts would have very little effect on typical
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contribution patterns in Vernont. Approximtely 88%to 96% of

t he canpaign contributions to recent House races were under

$200. Approxi mtely 95% of the canpaign contributions to the
1994 and 1996 Senate races woul d have been unaffected by the new
l[imts since they did not exceed $300. Even in the nore heavily
funded 1998 race, nore than 82% of contributi ons woul d have been
unaf fected. More than 90% of the canpaign contributions to the
st at ewi de candi dates woul d have been unaffected by the new
[imts. Not all statew de candi dates received contributions over

the $400 Iimt. See generally, Expert Report of Anthony

G erzynski, Defendants’ Exhibit U G erzynski testified that the
shortfall in fundraising reflected in these statistics could be
made up for by finding additional sources.

2. Effective campaigning. A great deal of the testinony
at trial focused on the question of whether candi dates woul d be
able to wage effective canpai gns under the new contri bution
limts. Although Plaintiffs’ and Defendants’ w tnesses at tines
of fered conpletely different opinions on this point, the nore
credi bl e evidence shows that such canpai gns woul d i ndeed be

possi ble.* In Vernont, nmany politicians have run effective and

W t nesses al nbst unani nously agreed that the concept of
an effective canpai gn enconpasses nore than just w nning
canpai gns. Numerous w tnesses testified that in a small
community-oriented, principally rural state such as Vernont it
woul d be a m stake to equate effectiveness with the highest
spendi ng candi date. Wnning was one, but not the only, neasure
of success described by witnesses. WIlliam Mub testified that
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W nni ng canpaigns with very little noney, and sone with no noney
at all. Plaintiffs’ allegations that it would take up to a
mllion dollars to run an effective canpaign in this state are
whol | y unreasonabl e. Several candi dates, canpai gn nanagers, and
past and present government officials testified that they wll
be able to rai se enough noney to nount effective canpaigns in
the systemof contribution [imts established by Act 64.2°

3. Example: The March 1999 Burlington Mayoral election.
Contribution Iimts of $200 were in effect for the March 1999
Burlington Mayoral race. The two principal candidates for mayor
in 1999 were Peter Cl avelle and Kurt Wight. Both were able to
amass sufficient resources to run effective canpaigns. Cavelle

rai sed al nost $39, 000, nore than he raised in three of his four

an effective canpaign is a “conpetitive canpaign.” Ruth Dwer’s
canpai gn nmanager Kathleen Summers testified that an effective
canpai gn gets nane recognition for the candi date and establishes
a connection between the voter and the candi date’ s beliefs.

2Mark Snelling testified that with a $400 contri bution
limt a candidate for Governor or Lieutenant Governor woul d be
able to raise $300,000 to $400, 000, and that candi dates for
t hose offices would not have their voices drowned out at those
| evel s; Fornmer Secretary of State Don Hooper testified that
candi dates for that office could raise sufficient funds for an
ef fective canpai gn when contributions are capped at $400; Former
Li eutenant Governor and Congressman Smith said that a $300
contribution limt for State Senate candi dates, and $400
contribution limt for Governor and Lieutenant Governor woul d
still permt candidates to amass sufficient funds to run
effective canpaigns in Vernont; Ellen David Friednan, co-chair
of the Progressive Party, believes that candi dates for
| egislative and statew de offices can amass sufficient resources
to run effective canpaigns at the contribution | evels set by Act
64.
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previ ous canpai gns for mayor. He raised nore than $24, 000 from
794 contributors of $100 or less. Only 55 contributors gave him
t he maxi mum contri bution of $200. Wight raised $19, 000.

Al t hough he received 44 contributions of $200, this was only 13%
of all his contributors. He received 290 contri buti ons,

amounting to over half of his funds, fromcontributors of $100

or less. By his own statenents, Wight ran an effective canpaign
in a conpetitive race agai nst incunbent C avelle.

4. Curtailment of contributor expression. |n the context
of Vernont politics, $200, $300, and $400 donations are clearly
| arge, as the legislature determ ned. Small donations are
considered to be strong acts of political support in this state.
Wlliam Meub testified that a contribution of $1 is neani ngful
because it represents a commtnment by the contributor that is
likely to becone a vote for the candi date. Gubernatori al
candi date Ruth Dwyer values the small contributions of $5 so

much that she personally sends thank you notes to those donors.

b. Expenditure Limts.

1. Statistics. The evidence denonstrated that spending
limts would have very little effect on House, Senate, and
statew de races. Vernont House districts are extrenely snall.

There are about 4,000 people in a single-nenber district and
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8,000 in a two-nmenber district. Only New Hanpshire has snaller
House districts. Furthernore, the voting-age popul ation of the
districts is snmaller than the total popul ation, and the nunber
of actual voters is snaller yet. The average nunber of votes
received by winners in single-nmenber districts in the House in
1998 was 1, 022; the average nunber of votes received by w nners
in two-nenber House districts was 1,585. The average spending in
those districts in the past three election cycles was al nost
uniformy below the |evels chosen for Act 64. The only exception
was the single-nenber district average in 1994, in which the
average was $10 over Act 64's $2,000 limt. No serious argunent
can be made that $10 woul d make a difference in such a race.

Aver age spending in Vernont Senate races for the past
three election cycles has also generally been bel ow t he spendi ng
limts established by Act 64. In the two-nmenber, three-nenber
and si x-nmenber Senate districts, candi dates underspent the
limts applicable to these districts by amounts ranging from
$590 up to $7,120. Only in the single-nmenber senate districts
di d average spending exceed the new limts.

2. Effective Campaigning. Fact w tnesses confirned that
fully effective canpaigns for the Vernont Senate can be run
under the limts established by Act 64. Peter Brownell testified
that he had run an effective canpaign for the Senate as a

chal  enger in Chittenden County whil e spending only $11,000 in
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1996. He was re-elected in 1998 whil e spendi ng only about

$9, 000. WIliam Meub testified that he spent only $6,000 to
$7,000 in his Rutland County Senate race in 1990 (the sane
district M. Howard ran in), and that that was enough to get his
nmessage out in that canpaign. Under Act 64, noni ncunbent
candidates in three-seat districts like Rutland County will be
able to spend $9, 000.

Spending in Vernont statewi de elections is very |ow as
wel | . Vernont ranks 49th out of the 50 states in canpaign
spending. The mpjority of major party candi dates for statew de
office in the last three election cycles spent |ess than what
the spending limts of Act 64 would allow 2! Over the three
el ection cycles, the average spending by candi dates for the
| oner statew de races (below the | evel of |ieutenant governor)
was | ess than $30,000, with the exception of the |losers in 1998.

The Court rejects Darcie Johnston's testinony that it is
necessary to spend between $800,000 and $1 million to run an
ef fective canpaign for Governor of Vernont. No candi date for
Governor of Vernont has ever spent that nuch noney on a
canpai gn. Nor does the Court accept that candi dates nust spend

approxi mat el y $500,000 in order to run effective canpaigns for

2'Based on past canpaigns, it is fairly clear that Act 64's
spending limts would have little, if any, inpact on statew de
third-party canpai gns. None of the third-party candi dates for
statew de office spent anywhere near the new spending limts in
the last three el ection cycles.
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Li eutenant CGovernor and the other |ower statew de offices of
Secretary of State, Treasurer, Auditor, and Attorney General. No
one has ever spent this nmuch for any of these offices, even
t hough there have been conpetitive races for them

In Vernmont |egislative races, |ow cost nmethods such as
door -t o-door canpai gning are standard and even expected by the
voters.?> Ot her effective | ow cost nethods of canpaigning
i nclude participating in debates, using volunteers to distribute
literature or staff booths at markets or fairs, attending
suppers and bar becues, advertising with placards during rush
hour, using public access television ads, and issuing press
rel eases to generate free coverage in the nedia.

Most Vernont House and Senate candi dates generally do
not use canpaign staff or advertise on television. Wen
television is used - primarily in canpaigns for statew de office

- it is relatively inexpensive conpared to other states.

c. Qut-of-state Funds.

1. Statistics. Al though sone candidates in prior

el ecti ons have received nore than 25% of their canpaign

contributions fromout-of-state donors, npbst candi dates' total

2Pl aintiff Neil Randall, who defeated a | ong-term
i ncunbent in 1998, said that door-to-door canpai gni ng was
"essential" to his success.
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income will be unaffected or only slightly affected by the limt
on out-of-state contributions. In House races, the average
per cent age of revenues fromout-of-state contributions to House
candi dates was 2.2%in 1998, 2.6%in 1996, and 1.7%in 1994. In
1994, 96% of the candidates for the House raised | ess than 25%
of their revenues from outside of Vernmont. In 1996, 97.9% of the
candi dates for the House raised | ess than 25% of their revenues
fromoutside of Vernont. In runs for Senate, the average
percent age of revenues fromout-of-state contributions to Senate
candi dates was 9% in 1998, 9% in 1996, and 7.5%in 1994. In
1994, 93.7% of the candidates for the Senate raised | ess than
25% of their revenues fromoutside of Vernont. In 1996, 87.9% of
t he candi dates for the Senate raised | ess than 25% of their
revenues from outside of Vernont. In statew de races, nost
statew de candi dates' out-of-state contributions did not exceed
the 25%|limt and all but one of the mnor party candi dates from
1994 to 1998 received no noney fromout-of-state contributors
(one mnor party candidate received $28 froma contributor in
Nebr aska) . %3

2. No proof that ‘out-of-state’ money corrupts more than

in-state. There was no record before the general assenbly and no

2]t should be noted that these statistics understate to a
certain extent the noney that cones in fromout of state.
Consi stent with Section 2805(f), noney coming fromout of state
famly menbers to the third degree of consanguinity would not be
counted toward the 25% Wt. Stat. Ann. tit. 17, S. 2805(f).

32



evidence at trial to suggest that contributions from out-of -
state sources are any nore or |ess corrupting than those from
in-state sources. Nor was there any record or evidence that out-
of -state contri butions have any greater appearance of

i mpropriety than those fromin-state sources.

Non- Ver nont contributors may have legitimte interests
in Vernont politics and policy. Sone exanples are second
honmeowners, those interested in environnental matters, and those
interested in broader regional matters such as the Northeast

Dai ry Conpact.

d. Limts on Contributions

to and fromPolitical Parties.

1. Statistics. Thus far, under the |limts inposed on
contributions to political parties by Act 64, it appears that
political parties in Vernont are functioning |argely as they
have in the past. Vernont Republican Party Chair Pat Garahan
acknow edged that as of the date of his testinony (May 2000),
the party has already succeeded in raising approxinmately
$400, 000 for the year 2000 elections — all in amounts of $2, 000
or less. For the entire 1998 election cycle, the party raised
only about $283,000 in anpbunts of $2,000 or |ess, according to

Bensen’s report ($693,000 total contributions mnus $410, 000
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rai sed in anounts over $2,000).

Garahan testified that he cannot be certain how nuch the
party will raise altogether for the 2000 el ections, but he
expects to raise another $100,000 to $150,000. Thus, even
Garahan’s prediction is that the party may well raise $550, 000
in the very first cycle that Act 64 is in effect — conpared to
$693, 000 when donations to the party were subject to no limts
what soever. Even if it is assuned that Garahan is not being
overly cautious in his predictions, this is a substanti al
portion of the party’'s past revenues.

2. Role of Parties in Our Political System. There is a
clear link between strong political parties and orderly
canpai gns. I n Vernont, however, get-out-the-vote efforts, seed
noney, candidate recruitment and training, and conpilation of
voter lists are just a few of the vital services that politica
parties provide to the electoral conpetition. In ternms of
political expression, contributions to and from Ver nont
political parties nean sonething quite different from
contributions to candidates from i ndividual Vernonters.
Contributing noney to candidates is a nmajor nmeans by which
political parties define their existence.

3. Distinction Between Parties and PACs. Politi cal
Action Commttees (PACs), by contrast, function quite

differently frompolitical parties in our electoral system
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Political parties nay have policy platforns, but they are not
target ed advocacy organi zations. PACs, in contrast, are
specifically designed to advocate special interests. Mney
comng fromPACs is therefore much nore likely to be designed to
gain influence over legislative matters. As a result of this
phenonenon, |arge PAC contributions are nore likely to generate
suspi ci ons of undue political influence in the mnds of the

el ectorate. This makes sense, since candi dates who recei ve noney
from PACs al nost al ways know where the noney cones from and why

it was given.

ITI. DISCUSSION

A. Preliminary matters: jurisdiction and standing.

1l. Jurisdiction

This Court has jurisdiction to hear clains arising under
42 U.S.C. 8§ 1983 pursuant to 28 U.S.C. 8§ 1343(a), as well as
jurisdiction over constitutional challenges pursuant to 28
U S.C. 88 1331 and 1343(a). Abstention is inappropriate for
reasons consistent with those discussed in the Second Crcuit’s

recent opinion Vernont Right to Life Commttee, Inc. v. Sorrell,

_ F.3d __, 2000 W 1036310 (2d. Gir., July 28, 2000) (“VRLC').
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A federal court may only abstain “when difficult and
unsettl ed questions of state | aw nust be resol ved before a
substantial federal constitutional question can be decided."

Rai | road Conmmi ssion of Texas v. Pullman Co., 312 U. S. 496 (1941)

(“Pullman”). "There is little or no discretion to abstain in a
case which does not neet traditional abstention requirenments,"”

Bet hpage Lutheran Serv., Inc. v. Wicker, 965 F.2d 1239, 1244-45

(2d Cr. 1992) (internal quotation marks omtted).

Under Pull man, abstention nay be appropriate when (1) an
uncl ear state statute is at issue; (2) resolution of the federal
constitutional issue depends on the interpretation of the state
law, and (3) the law is susceptible "to an interpretation by a
state court that would avoid or nodify the federa

constitutional issue." Geater New York Metro. Food Council wv.

MGQuire, 6 F.3d 75, 77 (2d Cir.1993) (per curiam. Satisfaction
of all three criteria does not automatically require abstention,
however. The power is thus discretionary. In deciding howto

exercise this discretion, federal courts are instructed to

engage in a careful balancing of the inportant factors as they

apply in a given case, with the bal ance heavily weighted in

favor of the exercise of jurisdiction. Young v. United States

Dep't. of Justice, 882 F.2d 633, 644 (2d Cir.1989) (quoting

Mbses H. Cone Mem Hosp. v. Mrcury Constr. Corp., 460 U S 1,

16 (1983)).
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In the present action, at |east two of the Pull man
doctrine's three prerequisites to abstention are not satisfied,
because the statutory provisions at issue are not unclear and
any interpretation given themby the Vernont state courts would
not avoid the constitutional questions raised.

Furthernore, in Bad Frog Brewery, Inc. v. New York State

Li quor Authority, 134 F.3d 87, 93-94 (2d Cr. 1998), the Second

Circuit held that district courts nust exercise particular
caution before abstaining where a plaintiff has raised a facial
constitutional challenge to a statute and the attendant del ay
woul d inhibit exercise of the First Anendnent freedons injured
by the statute's existence. "In the context of First Amendnent

clainms, Pullman abstention has generally been di sfavored where

state statutes have been subjected to facial challenges.” [d. at
94; see also Gty of Houston, Texas v. Hill, 482 U.S. 451, 467
(1987).

Because the Pullman test is not satisfied, and because
delay would clearly Plaintiffs’ exercise of their First
Amendment rights during the year 2000 Vernont state el ection

canpaigns, this Court will not abstain.

2. Standing

Article Ill, § 2 of the United States Constitution

37



restricts federal courts to deciding "Cases" and

"Controversies." Federal courts nust determne at the threshold
of every case whether “a party has a sufficient stake in an
ot herwi se justiciable controversy to obtain judicial resolution

of that controversy.” Sierra Club v. Mdrton, 405 U S. 727, 731

(1972). "[A]t an irreducible mnimum Art. 11l requires the
party who invokes the court's authority to 'show that he
personal |y has suffered sonme actual or threatened injury as a
result of the putatively illegal conduct of the defendant.'™

Vall ey Forge Christian Coll. v. Anericans United for Separation

of Church and State, Inc., 454 U S. 464, 472 (1982) (quoting

d adstone, Realtors v. Village of Bellwod, 441 U. S. 91, 99

(1979)); see also Steel Co. v. Citizens for a Better Env't, 523

U S 83, 103 (1998). The threat of suit under the questioned
statute may be injury enough. Plaintiffs bringing a
pre-enforcenent facial challenge against a statute need not
denonstrate to a certainty that they will be prosecuted under
the statute to show injury, but only that they have "an act ual
and wel | -founded fear that the law w |l be enforced agai nst”

them Virginia v. Anerican Booksellers Ass'n, 484 U.S. 383, 393

(1988). “When the plaintiff has alleged an intention to engage
In a course of conduct arguably affected wth a constitutional
I nterest, but proscribed by a statute, and there exists a

credi ble threat of prosecution thereunder, he ‘should not be
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required to await and undergo a crimnal prosecution as the sole

nmeans of seeking relief.’" Babbitt v. United Farm Wrkers Nat'|

Union, 442 U.S. 289, 298 (1979) (quoting Doe v. Bolton, 410 U. S

179, 188 (1973)). "[T] he all eged danger of th[e] statute is, in

| arge nmeasure, one of self-censorship; a harmthat can be

reali zed even without an actual prosecution.”™ Anerican

Booksell ers, 484 U. S. at 393. See generally VRLC v. Sorrell,

2000 W 1036310.

Under this standard, the record supports Plaintiffs
standing to chall enge each of the provisions at issue here.
Def endants have neticul ously chal | enged each Plaintiff’s
st andi ng, and have broken each provision of Act 64 into the
smal | est possi bl e subdi vi ded pi eces. Defendants argue, for
i nstance, that in order for Plaintiffs to chall enge Section
2805(a), which sets limts for contributions to canpaigns for
state representative, state senator, governor, |ieutenant
governor, secretary of state, state treasurer, state auditor
and state attorney general, as well as for contributions to
political parties and political commttees, Plaintiffs nust have
within their ranks soneone who is involved in each and every one
of those el ections and organi zations. This extrene view of
standi ng doctrine is excessively neticulous. It is, rather,
sufficient that each Plaintiff legitinmately possesses "an act ual

and wel | -founded fear that [Act 64] wll be enforced against”
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them Anerican Booksellers, 484 U S. at 393, and that at | east

one Plaintiff has legitimate standing to chall enge each of the
provi sions at issue:

Plaintiffs Donald Brunelle, Neil Randall, George
Kuusel a, and John Patch, as candi dates for either the Vernont
House or Senate who plan to collect contributions and nmake
expenditures in their runs for office, have standing to
chal | enge Sections 2801(2) and (5), 2805(a), (c) and (f),
2805a(a), and 2809(a)-(d). Plaintiff Marcella Landell, a
regi stered Vernont voter who receives canpaign literature from
political organizations and candi dates she w shes to support,
stands to have her First Amendnent right of association
curtailed by Act 64's spending limts and therefore has standing
to chall enge Section 2805a(a) and 2809(a)-(d). Plaintiff Jeffrey
Nel son has in past election cycles nade political contributions
in excess of the limts established in Act 64 and therefore has
standing to chall enge Section 2805(b). Plaintiff Steve Howard,
who fornmerly held elected office in Vernont and intends to run
again in the future, testified that he refrained from running
for office this year because he felt Act 64 woul d have seriously
i npeded his ability to raise sufficient funds for his election
canpaign. He therefore has standing to chall enge Secti ons
2801(2), 2805(a), (c) and (f), 2805a(a), and 2809(a)-(d).

Plaintiff Vernont Right to Life Political Action Conmttee, as a
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registered, internal, state political action commttee which
intends to raise and contribute noney to certain Vernont
political candidates in the upcom ng election, has standing to
chal | enge Sections 2805(a) and (c), as well as 2809(a)-(d).
Plaintiffs Vernont Libertarian Party and Ver nont
Republican State Commttee are registered political parties in
Vernont. As such, they financially support sel ected candi dates
for office by raising and contributing noney to those
candi dates. Because they intend to carry out their supporting
role for Vernont political candidates this year and in the
future, they have standing to challenge all sections pertaining
to the definition of, and limts on, political parties,
i ncl udi ng Sections 2301 through 2320, 2801(5), 2805(a) and (c),
and 2809(d).

Plaintiffs therefore have standing to bring this action.

B. Constitutionality of the Challenged Provisions

In evaluating constitutionality of Act 64, this Court
has adopted the selection of official findings excerpted above
in the facts section of this opinion. Although |egislative
findings are not entirely isolated fromreview, Turner

Br oadcasting System lInc. v. FCC 520 U S. 180, 199 (1997), this

Court is required to exercise considerabl e deference to such
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findings. Id. Having reviewed the evidence and testinony
presented to the legislature in the hearings on Act 64, this
Court adopts the excerpted findings.

The Court nmay al so, however, consider evidence presented
at trial that was not available to the |egislature.
Consi deration of such additional evidence is both proper and

common. See Nixon v. Shrink Mssouri Governnent PAC, 120 S. Ct

897 (2000) ("Shrink"™) (evidence relied upon by the Suprenme Court
i n upholding Mssouri's |imts cane al nost entirely from

evi dence presented by the parties during litigation because

M ssouri does not preserve legislative history); see also

Daggett v. Conmni ssion on Governnmental Ethics and El ection

Practices, 205 F.3d 445, 456 (1st G r. 2000) (“Daggett I11")
(relying on evidence presented during litigation to determ ne

constitutionality of contribution linmts).

1. Act 64's Contribution Limits, Vt. Stat. Ann. tit.
17, 8 2805(a) and (b), As They Pertain to Individuals, Are

Constitutional

Sections 2805(a) and (b) limt contributions to
candi dates for Vernont office in a two-year election cycle to
$200 for state representative, $300 for state senator, and $400

for governor, |ieutenant governor, secretary of state, state
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treasurer, state auditor, and state attorney general. The
| egi sl ature enacted this provision because it found that |arge
contributions reduce public confidence in the el ectoral process
and increase the appearance that candi dates and el ected
officials will not act in the best interest of Vernont citizens.
Finding (a)(9). Plaintiffs insist that the statute constitutes
an inpermssible limt on their free speech and associ ation
rights, that it is not supported by a sufficient governnental
interest, and that it is not narromy tailored. As to the latter
claim Plaintiffs argued in pre-trial pleadings that the
provision inproperly lunps together fundraising for primary and
general elections, that the provision will have a disparately
negative inpact on the ability of certain candi date subgroups to
attain office, and that the famly exception is overbroad.

The |l egal standard for evaluating the constitutionality
of canpaign contribution imts was established by the Suprene

Court in Buckley v. Valeo, 424 U.S. 1 (1976) (per curiam

There, the United States Suprenme Court considered constitutional
chal l enges to certain provisions of the Federal Election
Canpai gn Act (“FECA”). Among other things, FECA limted federal
canpai gn contri butions and expenditures. Such limtations, the
Court war ned,
operate in an area of the nost fundanental First Amendnent
activities. Discussion of public issues and debate on the

qgqualifications of candidates are integral to the operation
of the system of governnent established by our

43



Constitution. The First Amendnent affords the broadest
protection to such political expression in order “to assure
[the] unfettered interchange of ideas for the bringing
about of political and social changes desired by the

peopl e.”

Buckl ey, 424 U.S. at 14-15 (citing Roth v. United States, 354

U S 476, 484 (1957)). Any limts on such political expression
are subject to “exacting scrutiny,” id. at 16, and can survive
constitutional attack only if justified by a conpelling state
interest. |d. at 44-45.

Havi ng established that exacting scrutiny applied
generally to the area of canpaign finance regul ati on, however,
t he Buckl ey Court then distinguished between the different
degrees of constitutional threat posed by contribution and
expenditure limts. On the one hand, contribution limts could
be found constitutional if they served the conpelling state
interest of deterring actual or perceived quid pro quo
corruption. lId. at 25-26. On the other hand, the Court found
that expenditure limts could not be simlarly justified because
noney bei ng spent by a candidate on himor herself could not
give rise to any such quid pro quo arrangenment. ld. at 55. See

also Kruse v. City of Gncinnati, 142 F.3d 907, 915 (6th G

1998), cert. denied, 525 U. S. 1001 (1998) (“A fortiori, the

spendi ng of noney legally raised by candi dates thensel ves poses
no risk of gquid pro quo corruption...”) In light of this

distinction, the Court established a | ess stringent standard to
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be applied to contribution [imts.

[A] imtation upon the anmount that any one

person or group may contribute to a candidate or

political comrittee entails only a margi na

restriction upon the contributor’s ability to

engage in free comruni cati on.
Buckl ey, 424 U.S. at 20. Pursuant to this |ess stringent
standard, the Court upheld FECA's $1,000 limt on contributions
by individuals or groups to candi dates for federal office. The
Court agreed that Congress had reason to believe that
contributions over $1000 gave rise to perceptions of corruption,
and that this belief was a sufficient to justify such limts.
Id. at 26-27

Wil e accepting the anti-corruption rationale, however,
the Court specifically rejected two other proposed governnent
interests; nanely, the spiraling cost of political canpaigns,
and the governnent’s desire to level the playing field between
candi dates with disparate access to canpaign funds. 1d. at 25-
26.

Buckl ey did not establish absolute dollar thresholds.
"[1]f it is satisfied that some limt on contributions is

necessary, a court has no scal pel to probe, whether, say, a

$2,000 ceiling mght not serve as well as $1,000." Buckley, 424

U S at 30 (quotation omtted); see also Daggett v. Wbster, 81
F. Supp. 2d 128, 139 (D. Mai ne 2000) (“Daggett ") ("If

contribution [imts are permssible, differences in their |evel
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fromstate to state should reflect denocratic choices, not court
deci sions. ")

The Buckley Court also never explicitly stated that
anti-corruption was the only acceptabl e conpel ling governnment
interest; it only stated that spiraling costs and | eveling the
playing field were not acceptable. 424 U S. at 25-26. Buckley
therefore has not forecl osed recognition of additional
conpel i ng governnental interests.

In Shrink, 120 S.C. 897 (2000), the Court revisited the
I ssue of contribution limts for the first tinme since Buckley.

I n upholding a Mssouri statute that inposed a $1000 linmt on

I ndi vi dual contributions, the Suprenme Court affirnmed its
fundanment al hol di ngs in Buckley: infringenents upon canpai gn
finance invoke the First Anendnment and are therefore subject to
“exacting” scrutiny, and the only recogni zed justification for
themis actual or perceived corruption. 120 S.C. at 906-907.
The Shrink Court further clarified that a contribution limt
involving “significant interference” with associational rights
can only survive if the Governnent denonstrates that the
contribution regulation “[i]s closely drawn to nmatch a
sufficiently inportant interest, though the dollar anmount of the
[imt need not be fine tun[ed]."” 1d. at 904 (citations onmitted).
The Court repeated that its authorization of $1000 limt in

Buckl ey wasn’t based on a specific dollar amount. “[T]he
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dictates of the First Arendnent are not nere functions of the

Consunmer Price Index.” Id. at 909 (quoting Shrink M ssour

Governnent PAC v. Adans, 161 F.3d 519, 525 (8" Cir. 1998)

(di ssenting opinion). Rather, the figure was adjustable and was
to be controlled by the principle that contribution linmts could
not be set so low as to create ineffective canpaigns. |d.

Proof of actual or perceived corruption does not need to
be exacting. “Buckley was practical on the subject of proof; it
recogni zed that corruption could ‘never be reliably
ascertained.’” Daggett | 81 F.Supp.2d at 134 (2000) (quoting
Buckl ey, 424 U.S. at 27. Al that is required is that the threat
not be illusory. 1d.

The threat of corruption in Vernont is far from
illusory. Evidence provided by citizen polls and comments by
public officials denonstrate that the threat is quite real
Furthernore, it is beyond argunment that the public perceives
corruption in the political electoral system Typical baroneters
of citizen concern such as polls and nedia coverage point to the
fact that Vernonters are troubled by how noney influences
canpai gns. Such baronmeters have been used by many other courts
in evaluating the governnmental interest that underpins

contribution limts. See Daggett v _Commin on Governnental Ethics

and Election Practices, 205 F.3d 445 at 457 (2000) (“Daggett

I17); Shrink Mssouri Governnent PAC v. Adans, 204 F.3d 838,
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841-842 (8th Cir. 2000). See also Florida Right to Life v.

Mortham slip op, at 10, No. 98-770-Civ-Ol-19A (M D. Fla. March
20, 2000). The Court therefore concludes that Defendants have
denonstrated that the state had a sufficient governnenta
interest to support its adoption of contribution limts.

Havi ng established that a conpelling governnent al
interest justified Act 64's contribution limts, this Court nust
now consi der whether those limts are narrowWy tailored to serve
that interest. In determ ning whether contribution limts are
narromy tailored, courts have considered factors such as cost-
per-voter statistics, the level of Iimts that have survived
constitutional challenge el sewhere, the experiences of persons
running for office, costs of canpaigning, types of canpaigning,
history of reform and nedia reflection of general public

sentinent. See, e.q., Daggett 11, 205 F.3d at 457; Shrink

M ssouri Govenment PAC v. Adans, 204 F.3d 838, 841-842 (8th Gr.

2000); Florida Right to Life v. Mortham slip op. at 10,

98-770-Civ-Ol -19A. The Vernont |egislature considered each of
these factors as well.

Statistics proffered at trial show that the vast
majority of contributors in the past three election cycles have
made contributions at or below the nmaxi rum | evels set by Act 64.
Expert testinony revealed that over the |last three el ection

cycles the percentage of all candidates’ contributions received
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over the contribution limts was less than 10% (In two of the
three previous election years, only 5%to 6% of contributors to
Senat e canpai gns woul d have been affected, and only 4% to 5% of
contributors to House canpai gns woul d have been affected.)
Furthernore, Vernont's limts are squarely within the
bounds of constitutionality when conpared to contribution limts

upheld in Maine and Mssouri. In Daggett Il, the First Grcuit

exam ned a Maine law that limted contributions to $250 for
House and Senate candi dates. The Court initially conpared the
[imt with the $1,075 limt per 250,000 constituent limt upheld
in Shrink. Gven that Mii ne House Districts averaged 8, 000
constituents and Senate Districts averaged 34,000, the Court
found the $250 |imt permssible in light of the Shrink limt.

Daggett I, 205 F.3d at 459. It then exam ned the historical

spendi ng and contribution patterns of Maine elections. In |ight
of the non-expensive nature of the typical Mine canpaign and
the limted inpact of the limts on the historical |evels of
giving, the Court found the limts constitutional. 1d. at
458-462. Proportionally speaking, Vernont’s limts are perhaps
even nore generous than those of Maine, for while they are
roughly conparable in dollar amount, the relevant districts in
Vernmont contain substantially fewer voters. Follow ng renand

fromthe Supreme Court, in Shrink M ssouri Governnment PAC v.

Adans, 204 F.3d 838 (8th Cir. 2000), the Eighth Grcuit upheld
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M ssouri's per election contribution limts of $525 for State
Senate or any office where the popul ation of the el ectoral
district is 100,000 or nore and $275 for House or any office
where the popul ation of the electoral district is under 100, 000.
Id. at 842-43. Vernont's ratio of the contribution limt to the
size of the constituency is .00068 for statew de el ections,
whereas the sane ratio for Mssouri is .00040. Vernont's statute
al l ows over 50% nore noney to be contributed per constituent

t han does M ssouri . ?

The possibility of effective canpaigning is an integra
conponent of the narrow tailoring standard. Shrink, 120 S.C. at
900. In the present case, the Court heard anple evidence on this
poi nt, the nost significant of which concerned the 1999
Burlington Mayoral election. Burlington, located in Chittenden
County, is the largest city in Vernont. In ternms of voting
popul ati on and the cost of running an effective canpaign, the
Burlington Mayoral election provides a reasonable conparison to
a countyw de senate race. The revenues raised in that race

suggest that the $300 contribution limt for State Senate races

24See also Florida Right to Life v. Mortham slip op., No.
98-770-Civ-Ol-19A, where the District Court upheld Florida's
$500 limt on contributions to candi dates. Wile House Districts
in Florida contain 90,000 residents, the | argest House Districts
in Vernont are barely one-tenth the size, with 4,000
constituents in a one-nenber district, and 8,000 in a two-nenber
district. Wile Senate canpaigns in Florida typically cost
$250, 000, the average Senate canpaign in Vernont over the past
three el ection cycles has been in the $7,000 to $12, 000 range.

50



wi |l not adversely affect senatorial candidates. The candi dates
for mayor of Burlington were limted to $200 contri butions, yet
they rai sed $19,000 to $39,000. The candidates for State Senate
from Chittenden County will be limted to $300 contributions. In
t he past Chittendon County Senate candi dates have spent on
average $10, 000, with ranges up to $30,000. G ven the higher
contribution limt for the Senate races, they should be able to
rai se at | east as nuch as was raised in Burlington

Wt nesses did acknow edge that they may need to enpl oy
new fundrai sing techniques to raise this noney. They may need to
broaden their base of support as they seek nore snal
contributors, rather than rely on a few large contributors. This
will take nmore tinme and energy. Yet credible testinony from
citizens, politicians and experts suggested that conpelling
candi dates to increase constituent contact would inprove the
health of the denobcratic system

The limts set by the legislature do accurately refl ect
the |l evel of contribution considered suspiciously large by the
Vernont public. Testinony suggested that anobunts greater than
the contribution limts are considered | arge by the Vernont
public. (Young, Rivers, Pollina, Smth.) Plaintiffs testified to
this as well. (Patch, Kuusela, Landell.)

Contrary to Plaintiffs’ clainms, Act 64's contribution

limts may in point of fact actually inprove candi date-voter
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comruni cation by | essening the need for candidates to
concentrate on wooi ng big donors. By dimnishing the need for
targeted pandering, these limts arguably enhance, rather than
limt, a candidate’s freedomto comuni cate. Statistics do
reveal that sone candidates may be hit harder by these limts

t han ot hers. However, the overall effect on fund raising will be
rather small .

Finally, the Court wi shes to respond briefly to three
other matters pertaining to narrow tailoring. Al though these
matters do not affect the Courts finding that the statute is
narromy tailored, they nevertheless canme up frequently in court
and each nerits brief coment.

First, the legislature rejected the idea of having two
different regulatory regines for primary and general el ections
in favor of applying one overall |imt. This was so that
candi dat es woul d have greater freedomto decide how to allocate
their funds between the primary and general elections. In
itself, the legislature’s reasoning i s not evidence of
insufficient tailoring. Vernont's primary is closer to the
general election than is true in nost states. This year's
primary el ection, for exanple, will be in m d-Septenber, just
two nonths before the general election. In Maine, the primary is
in June. Me. Rev. Stat. Ann. 21-A 8§ 339 (West 19 ); In

M ssouri, the primary is in August. Mb. Rev. Stat. 8§ 115-121
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(19 ). Application of the limts to the two-year election cycle
is entirely reasonable given this proximty.

Second, with regard to particularly affected groups, the
Court’s role “is not to probe the intricacies of the limt. Even
if we were to consider the effects on individual groups, we
woul d not find enough to deemthe I[imts facially

unconstitutional.” Daggett |1, 205 F.3d at 461 (citations

omtted). Plaintiffs did not prove that specific types of
candi dat es, be they chal l engers or incunbents, republicans or
denocrats, non-wealthy, wonmen, non-traditional, or third-party
candi dat es, woul d be disproportionately affected by the
contribution limts. Across the board, Plaintiffs’ argunments on
this point were specul ative.

Finally, a few words of clarification on the exception
made to these |imts for famly nmenbers within three degrees of
consangui nity are necessary. Section 2805(f) defines "immedi ate
famly" as "individuals related to the candidate in the first,
second or third degree of consanguinity." Consanguinity is
defined as "the relationship of persons of the sanme bl ood or
origin." Black's Law Dictionary 299 (7th ed. 1999); see also

MacCal lumv. Seynmour's Admi nistrator, 686 A 2d 935,937 (Vt.

1996) (noting that consanguinity neans "bl oodline").?

»Consanguinity is distinguished fromaffinity, which is
the "relation that one spouse has to the blood relatives of the
ot her spouse." Black's Law Dictionary 59 (7th ed. 1999).
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Act 64 does not provide what system should be used for

determ ning rel ati onshi ps and degrees of kindred. In other

contexts, however, Vernont relies on the civil lawrules in
maki ng this determnation. See, e.qg., Vt. Stat. Ann. tit. 14, 8

552 (under Vernont's descent |aws, the degrees of kindred are
conputed according to the rules of the civil law); State v.
Wman, 8 A 900, 901 (wvt. 1887) (noting that a Vernont cri m nal
statute in effect in 1887 provided that "degrees of kindred
shal | conputed according to the rules of the civil law'). In
order to deterni ne degrees of kindred under the civil |aw rules,
one "begins with the intestate, and ascend[s] fromhimto conmon
ancestor, and descend[s] fromthat ancestor to clai mant,
reckoni ng a degree each generation." 26a C. J.S. Descent &

Di stribution, Section 22.

Applying the civil lawrules to Act 64, contributions
fromthe candidate's great-grandparents, grandparents, parents,
chil dren, grandchildren, great-grandchildren, aunts, uncles,
si blings, nieces, and nephews are not limted by Act 64's
contribution limtations. Contributions fromthe candidate's
great aunts and uncles and first cousins, however, are capped by

Act 64's contribution limtations.

Contributions fromthe candi date's spouse and the spouse's bl ood
relatives are limted by Act 64's contribution limtations
because these contributions are fromindividuals related to the
candi date by affinity and not by consanguinity.
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The Court does not accept Plaintiffs’ contention that
the validity of Act 64's contribution limts is underm ned by
this exception. Act 64's contribution limts are designed to
target corruption. The Vernont |egislature properly reasoned
that a contribution fromone's grandnother is not as likely to
have a corrupting effect as a contribution froma tobacco
conpany or | abor union.

For all of the reasons set forth above, Act 64's

contribution limts are constitutional.

2. Act 64's Expenditure Limits,

Vt. Stat. Ann. tit. 17, 8 2805a(a), Are Unconstitutional

Section 2805a(a) limts candi date expenditures in any
gi ven two-year election cycle to $300,000 for governor; $100, 000
for lieutenant governor; $45,6000 for secretary of state,
attorney general, treasurer, and auditor; $4,000 for state
senator plus $2,500 for each additional seat in the rel evant
jurisdiction and $2,000 for state representative in a single-
menber district, and $3,000 for state representative in two-
menber districts. Vt. Stat. Ann. tit. 17, § 2805a(a). In support
of Act 64's expenditure limts, the Vernont |egislature found,
inter alia, that election canpaigns for statew de and state

| egi sl ative offices were becom ng too expensive, and that as a
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result “many Vernonters are financially unable to seek el ection
to public office and candi dates for statew de offices are
spendi ng i nordi nate anounts of time raising noney.” Finding
(a)(1). The legislature also found that “[r]obust debate of

i ssues, candidate interaction with the electorate, and public

i nvol venent and confidence in the el ectoral process have
decreased as canpai gn expenditures have increased.” Finding
(a)(4). Plaintiffs insist that this is a flatly unconstitutiona
ban on a candi dates’ free speech rights.

Buckl ey set an extrenely high constitutional threshold
for expenditure limts when it held that FECA's “expenditure
ceilings inpose significantly nore severe restrictions on
protected freedons of political expression and associ ation than
doits Iimtations on financial contributions.” Buckley, 424
U S. at 24. The Court explicitly distinguished the indirect
restraint on political discourse posed by contribution limts
fromthe direct restraint posed by expenditure limts. Because
“[ T] he i ndependent advocacy restricted by [ FECA' s spendi ng
l[imt] does not . . . appear to pose dangers of real or apparent
corruption conparable to those identified with | arge canpaign
contributions, id. at 46, the Court concluded that FECA s
spending limts could not be justified by deterrence of quid pro
quo corruption. Quid pro quo arrangenents, the Court expl ai ned,

sinply could not arise out of candi dates spendi ng noney on
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di ssem nation of their own nessages. |d.
Si nce Buckley, only one circuit court has considered the

constitutionality of spending limts. |In Kruse v. Cty of

G ncinnati, 142 F.3d 907 (6th Gr.), cert. denied, 525 U. S. 1001

(1998), the Sixth Circuit struck down spending limts enacted by
the Gty of Cncinnati for its city council elections. The court
adhered narrowly to Buckl ey, reasoning that because Buckley held
that spending limts are not justified by deterrence of quid pro
guo corruption, nor by stenm ng the high cost of canpaigns, nor
by striving for a level playing field with respect to canpaign
funds, and because the city of Cincinnati offered only those
interests, the spending limts were inpermssible. 142 F. 3d at
909.

There is, however — both in Kruse and anong the Justices
of the Suprenme Court — substantial disagreenent over whether
Buckl ey | eaves open the possibility that other governnental
interests mght support spending Iimts. In Kruse, one nmenber of
the panel, while concurring in the ruling striking down
Cncinnati’s limts, disagreed with the mgjority’s
interpretation of Buckley, concluding that Buckley does not

render spending limts unconstitutional as a nmatter of |aw

The Supreme Court’s decision in Buckley . . . is
not a broad pronouncenent declaring all canpaign
expenditure limts unconstitutional. It nmay be .

that the interest in freeing officehol ders
fromthe pressures of fundraising so they can
performtheir duties, or the interest in
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preserving faith in our denocracy, is conpelling,

and that canpaign expenditure limts are a

narrowy tailored means of serving such an

i nterest.

Id. at 920 (concurring opinion of Cohn, D.J., sitting by
desi gnati on).

In Shrink, four Justices opined that neither Buckley
nor the First Amendment should be read as an inflexible bar to
spending limts. Justice Breyer called for a constitutional
anal ysis of canpaign finance limts that bal ances conpeting
constitutional interests. Shrink, 120 S.C. at 913 (concurring
opi nion of Breyer, J., joined by G nsburg, J.). He stated that
“it mght prove possible to reinterpret aspects of Buckley in
[ ight of the post-Buckley experience . . . making |ess absolute
the contribution/expenditure line, particularly in respect to
i ndependently weal thy candi dates, whose expenditures m ght be
considered contributions to their own canpaigns.” |d.

Justice Kennedy stated, “[f]or now, however, | would
| eave open the possibility that Congress, or a state
| egi sl ature, mght devise a systemin which there are sone
[imts on both expenditures and contributions, thus permtting
of ficeholders to concentrate their tinme and efforts on official
duties rather than on fundraising.” Id. at 916 (Kennedy, J.,
di ssenting).

Justice Stevens’ explained that he believes that noney is

property, not speech, id. at 910, and as such, it is entitled to
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the constitutional protections normally afforded to property
rat her than speech. “These property rights, however, are not
entitled to the sane protection as the right to say what one
pl eases.” 1d. (Stevens, J., concurring).

Justices Stevens and G nsburg voiced simlar concerns

with Buckley in Col orado Republican Federal Canpaign Commttee,

518 U. S. 604 (1996) (“Col orado Republican”):

| believe the Governnent has an inportant
interest in leveling the electoral playing field
by constraining the cost of federal canpaigns. As
Justice Wiite pointed out in his opinion in

Buckl ey, “noney is not always equivalent to or
used for speech, even in the context of political
canpaigns.” [Justice Wite dissented in Buckley
on the canpaign spending limts question.] It is
quite wong to assune that the net effect of
limts on contributions and expenditures — which
tend to protect equal access to the political
arena, to free candidates and their staffs from
the interm nabl e burden of fund-raising, and to
di m nish the inportance of repetitive 30-second
commercials — will be adverse to the interest in
I nformed debate protected by the First Amendnent.

Id. at 649-50 (Stevens, J., joined by G nsburg, J., dissenting)
(citations omtted).

Powerful, if not controlling, judicial commentary such
as this reinforces the view that the constitutionality of
expenditure limts bears review and reconsi deration. Spendi ng
limts are an effective response to certain conpelling
governnental interests not addressed in Buckley: (1) “Freeing
of fice holders so they can performtheir duties,” in the words

of Judge Cohn, Kruse, 142 F.3d at 920, or, as Justice Kennedy
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put it, “permtting officeholders to concentrate their time and
efforts on official duties rather than on fundraising,” Shrink,
120 S.Ct. at 916; (2) “[P]reserving faith in our denocracy,”
Kruse, 142 F.3d at 920; (3) “[P]rotecting access to the

political arena” as stated by Stevens, Colorado Republican, 518

U S at 649-650; and (4) “dimnish[ing] the inportance of
repetitive 30-second comercials.” |d.

This Court would be rem ss not to acknow edge that the
state proved that each of these concerns exist, and that
Vermont’ s expenditure limts address them The state’s factual
presentation at trial decidedly sets this case apart from both
Buckl ey and Kruse. Judge Cohn remarked in Kruse, “[i]t should be
recogni zed that [Buckley] was decided on a slender factual
record. Simlarly, although the Cty here attenpted to devel op a
conpel ling factual record, it failed to do so.” 142 F. 3d at 919.

The sane sinply cannot be said of this case. Gven the
weal t h of evidence gathered by the Vernont |egislature in the
process of evaluating Act 64, this Court understands why it
i ncluded spending limts as part of its conprehensive canpaign
finance bill.

Neverthel ess, this Court is bound by the doctrine of
stare decisis to adhere to Supreme Court precedent. In view of
t he absence of case law on this matter in this circuit, and the

Suprenme Court’s directives in Buckley, this Court cannot take
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t he unprecedented step of finding expenditure limts
constitutional. Kruse is the only case on this matter other than
Buckley itself. Its interpretation of Buckley nust therefore be
gi ven proper consideration as well.

It is not insignificant that as soon as Buckl ey cane
out the Vernont |egislature amended its canpai gn finance
regul ations by elimnating nmandatory spending limts. See supra,
at 8-9. At the very least this should be consi dered sone
i ndi cation of what the Vernont | egislature thought of the
dubi ous constitutionality of such limts at that tinmne.
Furthernore, spending limts do not exist anywhere in the
country other than in the city of Al buquerque, New Mexico, and
no one has challenged those limts yet.

Accordingly, Act 64's spending limts are

unconsti tuti onal .

3. Act 64's 25% Limit On Out-0Of-State Funds,

Vt. Stat. Ann. tit. 17, § 2805(c), Is Unconstitutional

Section 2805(c) limts out-of-state contributions to
25% of a candidates’ total contributions. Vt. Stat. Ann. tit.
17, 8§ 2805(c). In support of these limts, the Vernont
| egislature found that “large contributions . . . particularly

fromout-of-state political conmttees or corporations, reduce
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public confidence in the electoral process and increase the
appear ance that candi dates and el ected officials will not act in
the best interests of Vernont citizens.” Finding (a)(9).
Plaintiffs argue that this inperm ssibly infringes on protected
speech.

The only two reported decisions on the subject of
out-of -state contributions were decided by the Nnth Crcuit

Court of Appeals. Vannatta v. Keisling, 151 F.3d 1215 (9th G r

1998); Whitnore v. Federal Election Commin, 68 F.3d 1212 (9th

Cr. 1995). Both decisions held that such contributions could
not be restricted. In Vannatta the Ninth Grcuit affirmed an
injunction against a statute simlar to the one challenged in
this case. That statute limted to 10% the anount of nobney that
could be contributed by out-of-district donors. 151 F. 3d at

1218. Applying the rigorous scrutiny standard established by the
Suprene Court for infringenments on First Anendnment rights, the
panel unani nously agreed that the neasure could not be supported
by the state's interest in preventing corruption since
out-of-state contributors are no nore linked to corruption than
in-state contributors. Id. The Court also rejected a second

i nterest purportedly advanced by the neasure, protecting the
integrity of a republican form of governnent by assuring that
representatives are elected by their own constituents. [d.

Def endants contend that limts on out-of-state
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contributions conbat the perception that the Vernont |egislature
m ght be unduly influenced by out-of-staters. Defendants
argurment on this point is not well focused. Firstly, nost if not
all of the exanples of allegedly suspicious out of state
contributions enunerated by Defendants -- and especially those
targeted by the press -- al so happened to be |arge and often
fromspecial interest groups that are viewed by the public
stereotypically as the source of suspicious canpai gn noney.
There was no evidence that the fact that the noney cane from out
of state is necessarily the root of the problem Secondly, the
proffered justification does not account for the fact that many
peopl e outside of Vernont have |egitinmate stakes in Vernont
politics, and therefore have a right to participate in Vernont

el ections. Individuals fromoutside Vernont who are neverthel ess
i nfluenced by Vernont | aw nust have sone access to the political
process here.

In addition to the fact that the out-of-state
contribution limt lacks the support of a legitimte
governnental concern, the provision is also unconstitutional
because it is not narrowWy tailored. The nmechanics of the
provision are flawed in that it functions as a conplete ban on
the ability of sone Vernont state |evel candidates to receive
contributions fromcertain out-of-state woul d-be contri butors.

Because no recogni zabl e state interest exists to
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justify the out-of-state limts, and because the provision is
not narrowy tailored, it violates the First Amendnent freedons

of speech and associ ati on.

4. Act 64's Limit on Contributions to Political Parties, Vt.
Stat. Ann. tit. 17, §§ 2805(a) and (b), is Constitutional, But
The Limit on Contributions from Political Parties to Candidates

Is Not.

a. Act 64's Limits on Contributions to Political Parties

Are Constitutional

Section 2805(a) limts contributions to political
parties to $2000. The | egislature enacted this provision in
order to prevent evasion of the individual contribution limts.
Two separate questions of |aw govern the constitutionality of
this provision: is it constitutional to regul ate such
contributions at all, and if so, to what extent?

Buckl ey uphel d FECA' s $25, 000 aggregate annual limt
on contributions by an individual, conputed by conbining an
individual's contributions to all federal candidates, national
political parties, and political conmttees in a given year. 424
U S. at 25-26. The Court explained that the aggregate limt on

contributions to all those entities was justified because it
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“serves to prevent evasion of the $1,000 contribution limtation
[ on donations to candi dates] by a person who m ght otherw se
contribute massive anmobunts of noney to a particul ar candi date

t hrough the use of... huge contributions to the candidate's

political party."” Id. Gven that Buckley's aggregate
contribution limts enconpassed contributions to political
parties, Act 64's specific limts on contributions to political
parties deserve no different treatnment - both are specifically
and legitimtely designed to prevent circunmvention of individual

contribution limts.

Three of the four opinions in Col orado Republican

Federal Canpaign Commttee v. FEC, 518 U. S. 604 (1996), indicate

that a majority of Justices continue to endorse limts on
contributions to political parties. The plurality opinion, while
invalidating limts on independent expenditures by political
parties, indicated that direct donations to political parties
could be limted:

The greatest danger of corruption .

appears to be fromthe ability of donors to
give sunms up to $20,000 to a party which may
be used for independent party expenditures
for the benefit of a particular candi date.
We coul d understand how Congress, were it to
conclude that the potential for evasion of
the individual contribution limts was a
serious matter, mght decide to change the
statute's limtations on contributions to
political parties.

Id. at 617 (plurality opinion of Breyer, O Connor and Souter).
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The two di ssenting Justices in Colorado Republican,

Justices Stevens and G nsburg, would have sustained the linmts
on i ndependent expenditures by parties that were directly at
issue in the case and, therefore, would sustain limts on direct
contributions to and by parties. 1d. at 649. Justice Kennedy's
opi nion, joined by Chief Justice Rehnquist and Justice Scali a,
carefully distinguished between linmts on coordi nated
expenditures, viewed as protected expression by the party
itself, and "undifferentiated political party contributions.”
Id. at 628-629. Justice Kennedy stated that Congress may have
the authority to regulate the latter, but noted that such a
regul ation was not at issue in the case. 1d. at 630.

Lower courts have upheld state limts on contributions

to political parties as well. In Gtizens for Responsible

Governnent State PAC v. Buckl ey, 60 F. Supp.2d 1066, 1094- 1096

(D. Col 0. 1999), the court upheld an annual limt of $2,500 on
i ndi vidual contributions to political parties in Colorado. “In
order to prevent circunmvention of individual contribution

l[imts, Congress can directly limt contributions to political

parties...” 1d. at 1095. See also State v. Al aska G vil

Li berties Union, 978 P.2d 597, 625 (Al aska 1999) (“AkCLU")

(upholding Iimt of $5,000 on contributions to political parties
in Al aska).

Anti-evasion is thus a well recognized and accepted
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justification for establishing limts on giving to parties

W t hin canpaign finance regulatory schenes. Ctizens for

Responsi bl e Governnent State PAC v. Buckley, 60 F. Supp.2d at

1095. As the legislative findings state, Act 64's limt on
giving to political parties was designed specifically to prevent
evasion of the $200, $300, and $400 limts on contributions to
candi dates from i ndi viduals. Absent the provision, this |oophole
woul d permt |arge suns of noney froma particular interest to
reach candi dates by passing through a political party. Although
Vt. Stat. Ann. tit. 17, 8§ 2805(e) prohibits the purposeful
transfer of funds to a person for the purpose of further
transferring it to a candidate, that provision is likely to
catch only the nost bl atant behavior. 28

The Court turns now to the question of narrow
tailoring. Act 64's $2,000 Iimt on contributions to parties
passes the narrow tailoring test so long as its dollar anmounts
are not "so radical in effect as to render political association
i neffective, drive the sound of [a political party’s] voice
bel ow the | evel of notice, and render contributions pointless."

Shrink, 120 S.Ct. at 909.

26|t was hardly specul ative on the part of the legislature
to think that such end runs woul d have been attenpted. | ndeed,
Plaintiff Jeffrey Nelson testified that because of the limt on
contributions to candi dates he has already shifted his donations
to the Republican Party and the Republican Legislative Election
Committee PAC. It is reasonable to assune that |arger speci al
i nterest donors would do the sane.
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The limts established by Act 64 hardly drive the voice
of contributors to political parties so |low as not to be heard.
Donors may give $2,000 to a Vernont political party even if they
have al ready made direct contributions to any nunber of
i ndi vi dual candi dates of the sane party for Vernont office.

Evi dence clearly established that $2,000 contribution is a very
| arge contribution in the context of Vernont politics. In
conparison to the contribution limts set for individual

candi dates, and in light of the testinony about what constitutes
a large contribution in the eyes of the Vernont public, these
[imts in fact allow for very loud voices. Wthin the

| egi slature’s schene for regul ating canpai gn noney, Act 64
actually pronotes party activity above that of individual donors
by all owi ng much hi gher donations to parties than to candi dates.

Evi dence of recent fundraising al so suggests that the
limts are at an appropriate level. Under the limts established
by Act 64, the Republican Party had al ready rai sed $400, 000 for
the 2000 elections at the tine of trial and expected to raise
anot her $100, 000 - $150, 000, for a total of $500,000 - $550, 000.
By conparison, in 1998 when the Party raised nore than in any
ot her past election cycle, it raised a total of $693,000. Based
on the Vernont Republican State Conmttee's experience so far,
it appears its revenue will not decline as nuch as party

revenues did in Alaska when simlar limts were inposed. In
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AKCLU, 978 P.2d at 623, the limts on contributions to parties

wer e uphel d despite evidence showi ng that state Republican party
revenues had declined from $362,525 in 1995 to $119,917 in 1997.
Gven that Act 64's Iimt on contributions to parties
serves the legitimte governnmental interest of preventing
evasi on of individual constitutional limts, and given that the
[imt level will not unduly hush the voice of political parties

in Vernont, the limt is constitutional.

b. Although Limits on Contributions from Parties to Candidates
Are Constitutional Generally, Act 64's

Limits Are Unconstitutionally Low.

Because political parties play a unique role in the
mechani cs of our denocracy, |limts on contributions by themto
candi dat es deserve especially careful attention. As the Tenth
Crcuit put it earlier this year

Political parties have played a vital role in the
Aneri can system of governnent.

[ Al stute observers[ ] all agree that
the political party is--or should be--
central to the Anmerican politica
system Parties are--or should
be--integral parts of all political
life, fromstructuring the reasoning
and choice of the electorate, through
all facets of canpaigns and seem ngly
all facets of the governnent, to the
very possibility of effective
governance in a denocracy.
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John H. Aldrich, Wy Parties: The Origin and

Transformation of Political Parties in Arerica 18

(1995). . . . In its FECA enactnents, Congress

certainly recogni zed the inportance of parties.
The Suprene Court |ikew se has acknow edged

the role of the party. Indeed, all three branches

of government, to an inportant extent, rely on

t he speech and associ ational functions of parties

to assure the orderly conduct of elections,

appoi ntments and governance in general.

Federal El ection Comm ssion v. Col orado Republican Federal

Canpai gn Conmittee, 213 F.3d 1221, 1228 (10th Cr. 2000)

(citations and quotations omtted). Proper consideration of this
rol e, however, mnmust be bal anced agai nst the threat of corruption
that often filters through the party machines: “There is genuine
potential for corrupting undue influence on a candidate's
canpaign if political parties are not restricted in their

ability to contribute to individual candidates.” Ctizens for

Responsi bl e Governnent, 60 F. Supp. 2d at 1094; "Absent any
[imts on contributions by parties, we believe there would be
substantial potential for undue influence, i.e., quid pro gquo
corruption or the appearance of corruption. The natural tendency
of successful candi dates who receive unlimted contributions
froma party would be to reduce i ndependent consideration of
i ssues and adhere to positions taken by the party itself."
AKCLU, 978 P.2d at 626.

In an opinion rendered earlier this year, M ssour

Republican Party v. Lanb, 100 F. Supp.2d 990 (E.D. Md. June 22,

2000), the District Court for the Eastern District of M ssour
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confirnmed that such limts are constitutional under Shrink
There, Judge Perry reflected on the inportance of ancillary
contribution limts to deter evasion of individual limts.

Al t hough [ Shrink] does not directly answer the
guestion of whether contribution [imts on
political parties are eval uated under the sane
standards applied to contribution [imts on

i ndividuals, it answers the question indirectly
by making clear that their constitutionality

hi nges on the type of financial support being
given to the candidate, not the identity of the
contributor: “[R]lestrictions on contributions
require less conpelling justification than
restrictions on independent spending.” [Shrink],
120 S.Ct. at 904 [cites omtted]. . . . Because
[ Shrink] expressly approved M ssouri’s clainmed
interests in limting individual contributions,
it follows that the state’s corresponding lints
on political parties nust also be upheld as |ong
as the same rationale applies and they neet the
criteria set out in [Shrink].

Lanb, 100 F. Supp.2d at 996 (citations omtted) El sewhere,
Justice Kennedy recognized this as well.
Congress may have the authority, consistent with
the First Amendnent, to restrict undifferentiated
political party contributions which satisfy the
constitutional criteria we discussed in Buckley.

Col orado Republican, 518 U. S. at 630.

Col orado Republican does not bar limts on the anpunts

political parties may contribute to candi dates. That deci sion
struck down federal limts on independent expenditures by
political parties, not limts on contributions directly to
candi dates. See AKCLU, 978 P.2d at 626 (noting that Suprene

Court's Col orado Republican decision addressed i ndependent
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expenditures, not contributions, and therefore does not apply in
anal yzing constitutionality of limts on contributions).

Limts on contributions fromparties to candi dates — |ike
contributions fromindividuals to parties — cannot be so radical
in effect as to render political association between parties and

candi dates ineffective. Shrink, 120 S.Ct. at 909. See al so Lanb,

100 F. Supp.2d at 995. In Lanb, the limts at issue were
conparatively high — roughly $10, 000, $5,000, and $2,000 for
statew de, house and senate races. l1d. at 991. |In upholding
them the Court observed first that in the period since the
M ssouri |imts becane effective, candi dates had been quite
capabl e of amassing sufficient funds to run effective races.
Second, the court noted that the limts were ten tinmes higher

than those found constitutional in Shrink. Id. at 1000. G ven

those facts, the court did not see howthe limts “could destroy
M ssouri’s burgeoni ng canpaign climte.” 1d.

Act 64's limts on parties — $400, $300, and $200 - are
far nore stringent than those upheld in Lanb. Mre stringent,
even, than the small scale of Vernont politics would justify.
Political parties speak with a different voice than individuals.
Such limts would reduce the voice of political parties to an
undesi rabl e, and constitutionally inperm ssible, whisper. For
the stability and consi stency of our conpetitive el ectoral

process, parties nmust continue to function as they have in the
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past .

Al though limts on the ability of a party to contribute
noney to candi dates are vital to deter avoi dance of the
i ndi vidual contribution limts, the current limts are too | ow

to pass constitutional nuster.

c. Challenge to Sections 2801 (5) and 2301-2320.

Act 64 defines political party as “a political party
organi zed under Chapter 45 of this title or any conmttee
established, financed, maintained or controlled by the party,

i ncludi ng any subsidiary, branch or local unit thereof and
including national or regional affiliates of the party.” V.
Stat. Ann. tit. 17, Section 2801(5). Under this definition, al
town, county and state commttees of a political party are
treated as a single entity which is subject to a single
contribution limt. This construction of the statute has been
confirmed by the Vernont Secretary of State.

Plaintiff Vernont Republican State Conmittee asserts
that the Republican Party of Vernont is not one nonolithic
party, but a | oose federation of independent, autononous snaller
parties. Each of these smaller organi zations, Plaintiff
contends, should enjoy its own independent rights of speech and

associ ation, and therefore should be able to contribute noney to
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candidates up to the permssible limt. Plaintiff therefore
argues that Section 2801(5), as interpreted by the Secretary of
State, is an inperm ssible restriction on the internal

organi zati on and conposition of the Vernont Republican Party.

By making this argument, however, the Vernont Republican
Party proves to be inconsistent with the way it represents
itself to the Court. Wile the State Conmttee clains that each
of these commttees is independent from one another and that the
State Comm ttee does not control the conmttees of the counties
and towns, it stated in its Arended Conplaint that it was
bringing this lawsuit “on its own behalf and on behalf of...its
menbers, including its candi dates, and all Republican town and
county commttees. Plaintiff VRSC Anmended Conplaint, at 1.

Nunmer ous wi tnesses confirmed that, despite the conplaint’s
averment that it was brought on behalf of all county and town
committees and all Republican candi dates, none of those entities
or individuals was asked to vote on or approve the |awsuit by
the State Committee.

Furthernore, Vernont is by no neans the first governnent
authority to treat state, county and town commttees as one for
pur poses of canpaign finance. The federal government treats them
as one inits provisions for limts on contributions to federal

candi dates. See generally, 2 U S.C. Chapter 14 (Federal Election

Canpai gns).
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Plaintiffs” challenge to 2801(5) and Chapter 45 is

wi t hout nerit.

5. Act 64's Limits on Contributions to and from
Political Committees and Organizations, Vt. Stat. Ann. tit. 17,

88 2805(a)-(b), are Constitutional.

Sections 2805(a) and (b) imt contributions from
individuals to political action commttees (PACs) to $2000, and
limt contributions fromPACs to candi dates to the sane | evels
applied to individuals — $200, $300, and $400 dependi ng on the

office.

a. Limits on contributions to PACs are constitutional.

Under Buckley, a limt on contributions to PACs is “no
nore than a corollary of the basic individual contribution
limtation.” Buckley, 424 U S. at 38 (uphol ding an aggregate
[imt of $25,000 on individual contributions to candi dates,

PACs, and political parties conbined based on the potential that
woul d ot herwi se exist for evasion of the individual contribution
l[imts).

The Suprene Court affirmed this position in California

Medi cal Association v. Federal Election Comn ssion, 453 U.S.
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182, 199 (1981) (plurality opinion) (“Cal-Med”); id. at 203-04
(Blackrmun, J., concurring in part and concurring in the
judgnment). There, the Suprenme Court upheld a $5, 000 federal
limt on individuals contributions to nmulti-candi date PACs,
reasoni ng,
If the First Amendnent rights of a contributor are not
infringed by Iimtations on the anobunt he nay contribute to
a canpai gn organi zati on whi ch advocates the views and
candi dacy of a particular candidate, the rights of a
contributor are simlarly not inpaired by limts on the
anount he may give to a nulti-candidate political
conmmittee....which advocates the views and candi dacies of a
nunber of candi dat es.
Cal -Med, 453 U.S. at 197 (plurality opinion).
Lower courts have repeatedly foll owed the Suprene Court’s
| ead in upholding limts on contributions to PACs. See, e.q.,

Kentucky Right to Life v. Terry, 108 F.3d 637 (6th Gr. 1997)

(uphol di ng $1500 aggregate annual limt on contributions by an
individual to all permanent committees (equivalent to PACs));

Florida Right to Life v. Mirtham No. 98-770-Civ-Ol-19A slip

op. at 21 (MD. Fla. March 20, 2000) (upholding $500 linmt on

contributions to political commttees); cf. Russell v. Burris,

146 F.3d 563, 571 (8th GCir. 1998) (inplicitly acknow edgi ng
state’s right to inpose sone limt on contributions to politica
conmmittees, but invalidating limtation of $200 as too | ow);

Ctizens for Responsible Governnent v. Buckley, 60 F. Supp. 2d

1066, 1088 (D. Colo. 1999) (acknow edging that “the State has a

conpelling interest in limting contributions to political
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conmittees, but holding that limt of $250 was too | ow).

Bot h Buckl ey and Cal - Med rejected the argunent that
limts on contributions to PACs are suspect because of the
possibility that they might Iimt funds that the PAC could spend
on matters other than political canpaigns. “*Wile contributions
may result in political expression if spent by a candidate or an
association to present views to the voters, the transfornation
of contributions into political debate involves speech by
soneone other than the contributor.’” Cal-Md, 453 U S. at 197
(plurality opinion) (quoting Buckley, 424 U S. at 21). C. Cal-
Med, 641 F.2d 619, 626 n.5 (9th Cr. 1980)(denying contention
that the “effect of the limtation in restricting noney spent by
commttees for independent expenditures, rather than candi date
contributions, should be given serious consideration in
eval uating the constitutionality of that limtation.”), aff’d,
453 U.S. 182 (1981).

In terns of both underlying rationale and application,
Act 64's Ilimt on contributions to PACs is consistent with al
of the limts that have already w thstood constitutiona

challenge. It is therefore constitutional.

b. Limits on Contributions from PACs to Candidates.

Buckl ey did not distinguish between individuals and PACs
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when it accepted the governnment’s anti-corruption justification
for FECA contribution limts. 424 U S. at 38. Furthernore,
Plaintiffs have offered no explanation for why PACs shoul d be
treated differently than individuals with regard to the anount
that they should be allowed to contribute to political

candi dates. Indeed, the anti-corruption rationale that supports
[imts on individual contributions is arguably even stronger
when applied to PAC contributions. As their name suggests, PACs
exist in order to affect certain political action. The

i kelihood of actual quid pro quo arrangenents between PACs and
candi dates is high; higher, perhaps, than for individual donors
and candi dat es.

Additionally, limting PAC contributions to candidates is
consistent with the goal of deterring circunvention of the
individual limts; without alimt on contributions from PACs
i ndi viduals m ght well funnel noney in excess of the individual
limts to a given candi date.

Because the Suprenme Court has not drawn a distinction
bet ween PAC contri butions and individual contributions for the
pur poses of First Amendnent Analysis, and because the potenti al
for actual or perceived gquid pro quo corruption of candidates is
high with such contributions, Act 64's limts on PAC

contributions to candi dates do not violate the First Anendnent.
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6. Act 64's Limits on Related Expenditures, Vt. Stat.

Ann. tit. 17, 8 2809, Are Constitutional.

Section 2809 provides that rel ated canpai gn expenditures
made on a candi date’s behalf shall be considered a contribution
to the candidate and, if the related expenditure is over $50, it
will also count as an expenditure by that candidate. Vt. Stat.
Ann. tit. 17, 88 2809(a) and (b). An expenditure by an
individual is only considered related if it is “intended to
pronote the election of a specific candidate or group of
candi dates, or the defeat of an opposing candi date or group of
candidates,” and is “intentionally facilitated by, solicited by
or approved by the candidate or the candidate’s political
commttee.” Vt. Stat. Ann. tit. 17, 8§ 2809(c). An expenditure
made by a political party or by a political conmttee is
presuned to be related if it primarily benefits six or fewer

candi dates who are associated with the party or commttee. Vt.

Stat. Ann. tit. 17, 8 2809(d). The Secretary of State has
determ ned that the presunption is rebuttable by appropriate
evi dence showi ng that the expenditure was not intentionally
facilitated, solicited, or approved by the candi date.

Consi stent with Act 64's regulation of party
contributions and PAC contributions, this neasure was desi gnhed

to plug a | oophole that woul d have all owed for circunvention of
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Act 64's individual contribution limts. Cearly, political

candi dat es shoul d not be able to evade canpai gn finance

regul ations sinply by asking others to collect and spend noney
for them This practice would foil the underlying notivation for

the Act conpletely.

b. Counting Related Expenditures as

Contributions is Constitutional.

The Suprene Court has unequivocally stated that
unrel ated, or “independent,” expenditures — regardl ess of
whet her they are nade by people, PACs or political parties — may

not be regul ated. Col orado Republican Canpaign Committee v. FEC

518 U. S. 604, 618 (1996) (the Constitution “grants to
i ndi vi dual s, candi dates, and ordinary political commttees the
right to nake unlimted i ndependent expenditures.”); see also

FEC v. National Conservative Political Action Commttee, 470

U S. 480 (1985) (striking down limt on independent expenditures
by PACs); Buckley, 424 U S. at 50 (striking down limt on
i ndependent expenditures by any “person”). “Coordinated,” or
“rel ated” expenditures, on the other hand, can be regul at ed.
Buckl ey, 424 U.S. at 36-37, 46-47.
[i]f . . . basic contribution limtations are
constitutionally valid, then surely these

provi sions are a constitutionally acceptable
accommodati on of Congress' valid interest in
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encouraging citizen participation in political
canpai gns while continuing to guard agai nst the
corrupting potential of l|arge financial
contributions to candi dates. The expenditure of
resources at the candidate's direction

provi des material financial assistance to a
candidate. The ultimte effect is the sanme as if
t he person had contributed the dollar anount to

t he candi date and the candi date had then used the
contribution to pay for the fund raising event or
the food .... Treating these expenses as
contributions when made to the candidate's
canpaign or at the direction of the candidate or
his staff forecl oses an avenue of abuse w t hout
limting actions voluntarily undertaken by
citizens independently of a candidate's canpaign.

Id. at 36-37.% I n Col orado Republican Canpaign Conmittee v. FEC

a plurality of the Court confirnmed this understandi ng of
Buckl ey, at least with regard to coordi nated contri butions of

individuals and political commttees. 518 U S. at 624-25.

2"The Buckl ey Court described the difference between
coordi nated and i ndependent expenditures as foll ows:

Section 608(b)'s contribution ceilings rather than
608(e)(1)'s independent expenditure limtation prevent
attenpts to circunvent the Act through prearranged or
coordi nat ed expendi tures anmounting to di squi sed
contributions. By contrast, 608(e)(1) limts
expenditures for express advocacy of candi dates nade
totally independently of the candidate and his

canpai gn. Unli ke contributions, such independent
expenditures may well provide little assistance to the
candi date' s canpai gn and i ndeed may prove
counterproductive. The absence of prearrangenent and
coordi nati on of an expenditure with the candi date or
his agent not only underm nes the value of the
expenditure to the candidate, but also alleviates the
danger that expenditures wll be given as a quid pro
gquo for inproper commtnents fromthe candi date.

424 U. S. at 46-47
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Act 64's test for whether an expenditure is related is
not vague. Under Act 64, expenditures are considered rel ated
only when such expenditures have been "intentionally facilitated
by, solicited by or approved by the candi date or the candidate's

political commttee."” Persons w shing to make expenditures on
their owmn to pronote a candidate are conpletely free to do so in
any anmounts they desire. Wth such an explicit standard in place
for differentiating between rel ated and i ndependent

expendi tures, individuals should be able to di scern when they
are acting in concert wwth a given candi date or candi date
commttee and when they are not.

Wth respect to the application of Section 2809 to PACs
and political parties, there is no precedent to support
Plaintiffs argunment that related expenditures by PACs and
political parties should be entitled greater protection than
rel ated expenditures by individuals. Indeed, entitling themto
such protection would create precisely the sane potential for
evasi on of direct contribution limts that |ed the Buckley Court
to uphold FECA' s challenged limts on coordi nated expenditures
by individuals. Buckley, 424 U S. at 36-37. To forbid, or even
substantially | oosen, regulation of party or PAC expenditures
that are coordinated wth candi dates woul d underm ne the
pur poses of Act 64.

Furthernore, this Court cannot agree with the 10th
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Crcuit's novel ruling in FEC v. Col orado Republican Federal

Canpaign Comm , 213 F. 3d 1221 (10th Gr. May 5, 2000). A panel

of the court held that Congress may not place any limts on
coordi nated expenditures nmade by political parties. Id. at 1223.
The Tenth Circuit’s holding violates the spirit of both Buckl ey
and Shrink. In vigorous dissent, Chief Judge Seynour recogni zed
this, pointing out that “the majority creat|[ed] a speci al
category for political parties based on its view of their place
in Arerican politics, a view at odds with history and with
| egislation drafted by politicians.” |d. at 1233. Chief Judge
Seynmour further opined that "the majority has substituted a
paean to its view of the role of political parties for a
properly deferential assessnment of the constitutionality of
[imts on coordinated party contributions under applicable
Supreme Court authority.” 1d. at 1244,

The majority opinion rejected exactly the type of
evi dence found to be sufficient in Shrink concerning the
potential for corruption, and inposed its own view that
political parties do not pose any danger of corruption. |d. at
1223. Shrink directly rejected the contention that governnent
may not act to regul ate canpaign finance practices absent quid
pro quo corruption: “lIn speaking of ‘inproper influence and
‘opportunities for abuse’ in addition to ‘quid pro quo

arrangenents,’ we recogni zed a concern not confined to bribery

83



of public officials, but extending to the broader threat from
politicians too conpliant with the wi shes of |arge
contributors.” Shrink, 120 S.C. at 905 (quoting Buckley, 424
US. at 27). In the current case, this Court has been presented
with precisely the evidence accepted by the Shrink Court and

rejected by the Tenth Circuit in FEC v. Col orado Republican -

trial testinmony from woul d-be and actual politicians, as well as
expert enpirical analysis denonstrating the influence donors
have on politicians.

For these reasons Act 64's requirenent that rel ated
expenditures by political parties, PACs and individuals be
counted as contributions to the candi dates they help is
constitutional.

It should be noted that as a result of this holding,
rel ated expenditures so defined by Section 2809 will also be
subj ect to the $200, $300, and $400 contribution limts inmposed

on individuals and PACs by Section 2805(a).

b. Counting Related Expenditures as Candidate

Expenditures is Unconstitutional.

The Court has already rul ed above that regulating the
expenditures of candidates is unconstitutional. Therefore,

Section 2809(b), which states that if the related expenditure is
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over $50 it counts as an expenditure by that candidate, is

unconstitutional as well.

c. The Rebuttable Presumption, Vt. Stat. Ann. tit. 17, §

2809(d), is constitutional.

Section 2809(d) provides that if an expenditure is nade
by a political party or political comrittee and supports six or
fewer candidates, a presunption is triggered that it is a
rel ated expendi ture under Act 64. Plaintiffs argue that this
presunption is a content-based restriction of speech ained at
di scouragi ng advertisenents that are devoted to a small nunber
of candi dates, and that as such, it violates the First
Amendnent .

The Administrative Rule promul gated by the Secretary of
State pursuant to the authority granted under Section 2809(f),
however, explicitly states that, even with respect to a party or
political expenditure targeted to six or fewer candidates, the
presunption is rebuttable by appropriate evidence show ng that
the expenditure was not intentionally facilitated, solicited, or
approved by the candidate(s). The Adm nistrative Rule is
consistent with the legislative history of Act 64, which shows

that the presunption was, at all tines, intended to be
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rebuttable.?®

Section 2809(d) thus provides nothing nore than a
guideline to assist in conpliance with the statute by political
parties and political commttees. As such, it is not an
imperm ssible restriction on Plaintiffs’ First Amendnent rights.
In fact, it specifically draws the |ine between expenditures
that can be constitutionally regul ated, and those that cannot.

It is therefore constitutional.

C. Severability

Vernmont | aw provides that "[T] he provisions of any act
are severable. |If any provision of an act is invalid, or if any
application thereof to any person or circunstance is invalid,
the invalidity shall not affect other provisions or applications
whi ch can be given effect without the invalid provision or
applications.” Vt. Stat. Ann. tit. 1, 8 215. Plaintiffs have
chal l enged certain parts of Act 64, not the entire | aw

Each chal | enged provision has been exam ned separately.

28Representative Terry Bouricius, who sponsored the
anmendnent creating a presunption for expenditures by parties or
political commttees on behalf of six or fewer candidates, nade
it clear that this presunption is not conclusive, but
rebuttabl e. Bouricius explained, "you can rebut the presunption.
: So it's not an absolute.” Bouricius also testified that
expenditures on behalf of six or fewer candi dates were nore
likely to be part of the canpaign
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According to Vernont |aw, a court must sever only the
unconstitutional feature, phrase, or word of a statute | eaving
t he remai nder of the statute as an operative whol e. Whenever
possi ble, “[t]he unconstitutionality of a part of an Act does
not necessarily defeat...the validity of its remaining
provisions. Unless it is evident that the | egislature would not
have enacted those provisions which are within its power,

i ndependently of that which is not, the invalid part may be
dropped if what is left is fully operative as a law. " Veill eux

V. Springer, 131 Vt. 33, 41, 300 A 2d 620, 625 (Vvt. 1973)

(quoting United States v. Jackson, 390 U. S. 570, 585-86 (1968)

(striking unconstitutional penalty provision fromstatute)); see

also Bagley v. Vernont Dept. of Taxes, 500 A 2d 223, 226 (\Vt.

1985) (severing unconstitutional phrase fromotherw se valid
stat ut e because court concluded that |egislature would have
enacted law even if it had | acked the unconstitutional

provision); State v. Stevens, 408 A 2d 622 (Vt. 1979) (striking

word from statute as being unconstitutionally vague in order to
effectuate the legislative intent).

Accordingly, the Court concludes that the
unconstitutional sections -— Vt. Stat. Ann. tit. 17, 88 2805(a)
and (b) in part, 82805(c), 2805a(a), and 2809 in part -- may be,
and are, in accordance with this opinion, severed fromthe

remai nder of Act 64.
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ITI. CONCLUSION

Free speech and associ ation are anong nost revered
pillars of our denocratic society. In the words of Justice Louis
Brandeis: “freedomto think as you will and speak as you think
are nmeans indi spensable to the discovery and spread of political
truth; . . . public discussion is a political duty; and .
this should be a fundanmental principle of the American

governnent.” Wiitney v. California, 274 U S. 357, 375 (1927).

“Virtually every neans of comrunicating ideas in today’ s nass

society requires the expenditure of noney.” Buckley, 424 U S. at
19. Restrictions on the anpbunt of noney people or groups can
spend on political advocacy therefore necessarily reduce the
quantity and effectiveness of their expression. 1d. The exercise
of those freedons by sone through | arge noney contributions in
our political systemthreatens to drown out the freedons of
speech and associ ation of so many others — those who cannot nake
such large contributions. The integrity of our denocracy is

i nextricably bound to the voices of those with | esser neans.
Thus, the categorical preservation of free speech and

associ ation cannot |ay waste to our other core denocratic val ues
such as effective representation, equal access to the political

system and honest, responsive governnent.

Act 64 represents a thorough, effective, and -- with the
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exception of expenditure limts, out-of-state contribution
limts, and limts on party contributions to candi dates --
entirely constitutional attenpt by the Vernont |egislature to
address the real -world probl em of excessive noney in politics
whi | e keepi ng inside the philosophical dictates of Buckley.
Today, this Court has upheld the Act to the furthest extent that
the First Amendnent will allow

Wherefore, the Court rules as follows:

1. Act 64's contribution limts to candidates, Vt. Stat.
Ann. tit. 17, 82805(a)-(b), are constitutional as they pertain
to individuals.

2. Act 64's expenditure limts, Vt. Stat. Ann. tit. 17
§2805a(a), are unconstitutional.

3. Act 64's 25%Iimt on out-of-state funds, Vt. Stat.
Ann. tit. 17, 82805(c), is unconstitutional.

4. Act 64's $2000 limt on contributions to political
parties, Vt. Stat. Ann. tit. 17, 82805(a)-(b), is
constitutional. However, the limt on contributions from
political parties to candidates, codified at sane, is
unconstitutionally low Act 64's definition of state and | ocal
parties as one entity pursuant to Vt. Stat. Ann. tit. 17, 88
2801(5), and 2301 through 2320, is constitutional.

5. Act 64's $2,000 limt on contributions to political

commttees, and its various limts on contributions by political
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committees to candidates, Vt. Stat. Ann. tit. 17, 82805(a)-(b),
is constitutional.

6. Act 64's regulation of related expenditures, Vt. Stat.
Ann. tit. 17, 82809(a)-(c), is constitutional as it relates to
candi date contributions, but unconstitutional as it relates to
candi dat e expenditures. Additionally, Section 2809(d)’s
establishment of a rebuttable presunption that an expenditure by
a political party or political commttee is related if it
benefits six or fewer candidates, as clarified by the Secretary
of State, is constitutional

7. Defendants are herewith enjoined fromenforcing the
unconstitutional provisions nentioned above against Plaintiffs.

Dated at Burlington, Vernont this _10 day of August,
2000.

/[s/ WIlliam K. Sessions, |1

WIlliam K. Sessions, |11

United States District Court
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